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LETTERS 


Judicial Candidate 
Questionnaires 

It was interesting to read Henry M. 
Coxe III’s somewhat pious condemna- 
tion of the candidate questionnaires 
published recently by the Christian 
Coalition and the Florida Family 
Policy Council (October 2006). I am 
aware of the various arguments that 
form the basis for the restriction of 
judicial candidate free speech rights. 
And I can understand Mr. Coxe’s criti- 
cism of judicial candidates who chose 
to answer these questionnaires. 

But if the truth were known, I 
suspect that Mr. Coxe would likewise 
applaud any candidate for political 
office, judicial or nonjudicial, who re- 
fused to answer these pointed politi- 
cal questionnaires. The issues raised 
by these questionnaires about the 
definition of marriage, abortion, ho- 
mosexual rights, and other important 
social issues are certainly relevant 
in light of an increasingly activist 
judicial climate. In light of these so- 
cial considerations and since we are 
asking voters to elect judges, maybe 
it is not so irreconcilable that voters 


know where judicial candidates stand 
on these issues. 

Likewise, virtually any conceivable 
question that a judicial candidate 
might answer arguably informs vot- 
ers how he or she might rule on is- 
sues that might possibly come before 
the court. “What is your gender?” or 
“Do you believe that parents have 
the right to direct the education of 
their children?” or “Do you smoke?” 
or “Do you celebrate Christmas?” 
or “Do you have pets?” Practically 
everything in life affects our choices 
and judgment. Maybe we should not 
let judges speak to anyone about 
anything during a judicial campaign. 
Quite frankly, if I am called on to 
vote for judicial candidates, I prefer 
to vote for judicial candidates who 
share my views on important social 
issues. And so do you! 

I am also somewhat suspicious of 
any effort to substantially limit free 
speech rights of any demographic 
group. Especially when that limita- 
tion restricts the free flow of informa- 
tion to voters. 

Dary. NEDELISKY, Ocala 
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The general principles which should ever control the lawyer in the practice of 
the legal profession are clearly set forth in the following oath of admission to the 
Bar, which the lawyer is sworn on admission to obey and for the willful violation to 


“| will support the Constitution of the United States and the Constitution of the 


“| will maintain the respect due to courts of justice and judicial officers; 
“| will not counsel or maintain any suit or proceedings which shall appear to me 
to be unjust, nor any defense except such as | believe to be honestly debatable 


“| will employ for the purpose of maintaining the causes confided to me such 
means only as are consistent with truth and honor, and will never seek to mislead 
the judge or jury by any artifice or false statement of fact or law; 

“| will maintain the confidence and preserve inviolate the secrets of my clients, 
and will accept no compensation in connection with their business except from 
them or with their knowledge and approval; 

“| will abstain from all offensive personality and advance no fact prejudicial to 
the honor or reputation of a party or witness, unless required by the justice of the 


“| will never reject, from any consideration personal to myself, the cause of the 
defenseless or oppressed, or delay anyone's cause for lucre or malice. So help 
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PRESIDENT S PAGE 


by Henry M. Coxe III 


Finding Time to Face the Issues 


am often asked what I an- 

ticipate to be the effects of the 

recent elections on the Florida 

legal profession. Easy. Our 
new governor and lieutenant gover- 
nor have a genuine appreciation for 
what it means to practice law and 
have great respect for the role each 
of the three separate branches of 
our democracy plays. The national 
political scene is not easy. 

It might be a helpful reminder 
to our membership of some of the 
issues addressed daily by many 
members whose efforts remind us 
all that strengthening the rule of 
law — and the administration of 
justice — never waver regardless 
of elections. 

Some examples below are — and 
some are not — causes of The 
Florida Bar, in large part because 
of the Keller limitations imposed 
upon mandatory bar associations.' 
But they are causes of Florida law- 
yers who believe that our system of 
justice includes improving justice. 
To agree or disagree with the par- 
ticular mission is immaterial. What 
is important is that individual law- 
yers continue to be the engineers of 
improvement because they are will- 
ing to do it. I sometimes compare 
a lawyer who declines to become 
involved with our profession in 
meaningful ways to the citizen who 


has an excuse not to vote.” Some 
causes that occupy our time and 
that we as lawyers meet head-on 
include the following: 

¢ Judicial Independence — Many 
in our profession volunteer their 
time to give speeches, visit edito- 
rial boards, give classroom lectures, 
participate in debates, and write 
letters supporting an independent 
judiciary. Members endorse strong 
votes in Florida in favor of appel- 
late retention, offer assistance to 
South Dakota and Colorado in the 


face of outrageous constitutional 
amendment proposals, and condemn 
inappropriate judicial campaign 
conduct. 

¢ Civics Education for Florid- 
ians — Although elections often 
precipitate a heightened aware- 
ness of issues, surveys of citizens 
demonstrate widespread ignorance 
of our democracy. The Justice Teach- 
ing program, inaugurated by Chief 
Justice R. Fred Lewis, is a great op- 
portunity for thousands of lawyers 
to teach the magnificence of our 
institutions. 

¢ Lawyer Advertising — Florida 
has traveled from the isolated ad- 
vertising lawyer of the mid-1970s 
to massive, sophisticated marketing 
which the Bar struggles to address, 
including the regulation of Web 
sites. Tension between legitimate 
commercial speech and the pro- 
tection of the public intensifies as 
never before. 

¢ Florida’s Death Penalty Scheme 
— The American Bar Association’s 
recent study highlighted several ar- 
eas of major concern to be addressed 
by the Bar and our courts. 

¢ Florida’s Juvenile Justice Sys- 
tem — The report of The National 
Juvenile Defender Association is 
an unsettling commentary on the 
quality of justice delivered in our 
juvenile courts. 


To agree or disagree with the particular mission is immaterial. 
What is important is that individual lawyers continue to be 
the engineers of improvement because they are willing to do it. 


6 THE FLORIDA BAR JOURNAL/DECEMBER 2006 


| 


THESE LEGAL PROFESSIONALS RELY ON US 


You? 


Michelle M. Blum, Esq. 


Kim A. Hines, Esq. 


| JONES DAY AKERMAN SENTERFITT 
Roberto R. Pupo, Esq. Douglas Ulene, Esq. 
HUNTON & WILLIAMS WILLKIE FARR & GALLAGHER 
Enrique J. Martin, Esq. Brian H. Nelson, Esq. 
GREENBERG TRAURIG EDWARDS ANGELL PALMER & DODGE 
Patricia Lebow, Esq. Carlos J. Deupi, Esq. 
BROAD AND CASSEL HOGAN & HARTSON 
Robert N. Gilbert, Esq. J.B. Murray, Esq. 
CARLTON FIELDS SQUIRE SANDERS 
Jeffrey Decker, Esq. Lisa M. LaFourcade, Esq. 
BAKER & HOSTETLER PAUL HASTINGS 
William Berger, Esq. William Siegel, Esq. 
GREENSPOON MARDER FOX ROTHSCHILD 
Julio C. Esquivel, Esq. Manuel A. Garcia-Linares, Esq. 
SHUMAKER, LOOP & KENDRICK RICHMAN GREER 
Michael D. Simon, Esq. Thomas 0. Wells, Esq. 
GUNSTER YOAKLEY & STEWART BERGER SINGERMAN 
Bill Townsend, Esq. Stuart Kapp, Esq. 
FOWLER WHITE BOGGS BANKER PROSKAUER ROSE 
Clayton E. Parker, Esq. Jimmy Morales, Esq. 
KIRKPATRICK & LOCKHART STEARNS WEAVER MILLER 
NICHOLSON GRAHAM WEISSLER ALHADEFF & SITTERSON 


MIAMI CHICAGO 
(305) 672-0686 (773) 935-3920 


STATUTORY REGISTERED OFFICES NATIONWIDE & OFFSHORE ~ 


(512) 506-8500 


AUSTIN DELAWARE 


(302) 424-4866 


PALM BEACH 
(561) 694-8107 


ATLANTA 
(404) 995-0540 


NATIONWIDE 
(800) 672-9110 


Corporate Creations: 


eincorporation 
eQualification 
eUCC Services 
Corporate Kits 


| Registered Agent Director Incorporation Services 


eAmendments and Mergers 
eDocument Retrieval 
eIndependent Director Services 
eRegistered Agent Services 


Order by Phone or Online at www.CorporateCreations.com 


Copyright © 1993-2007 CORPORATE CREATIONS. 


} 
: 
a 
* 
| 
i 


| THESE LEGAL PROFESSIONALS RELY ON US 


You? 


Michelle M. Blum, Esq. Kim A. Hines, Esq. 
JONES DAY AKERMAN SENTERFITT 
Roberto R. Pupo, Esq. Douglas Ulene, Esq. 
HUNTON & WILLIAMS WILLKIE FARR & GALLAGHER 
Enrique J. Martin, Esq. Brian H. Nelson, Esq. 
] GREENBERG TRAURIG EDWARDS ANGELL PALMER & DODGE 
Patricia Lebow, Esq. Carlos J. Deupi, Esq. 
BROAD AND CASSEL HOGAN & HARTSON 
| Robert N. Gilbert, Esq. J.B. Murray, Esq. 
CARLTON FIELDS SQUIRE SANDERS 
Jeffrey Decker, Esq. Lisa M. LaFourcade, Esq. 
BAKER & HOSTETLER PAUL HASTINGS 
William Berger, Esq. William Siegel, Esq. 
GREENSPOON MARDER FOX ROTHSCHILD 
Julio C. Esquivel, Esq. Manuel A. Garcia-Linares, Esq. 
SHUMAKER, LOOP & KENDRICK RICHMAN GREER 
| Michael D. Simon, Esq. Thomas 0. Wells, Esq. 
| GUNSTER YOAKLEY & STEWART BERGER SINGERMAN 
| Bill Townsend, Esq. Stuart Kapp, Esq. 
FOWLER WHITE BOGGS BANKER PROSKAUER ROSE 
Clayton E. Parker, Esq. Jimmy Morales, Esq. 
KIRKPATRICK & LOCKHART STEARNS WEAVER MILLER 


STATUTORY REGISTERED OFFICES NATIONWIDE & OFFSHORE 


MIAMI CHICAGO AUSTIN DELAWARE 
(305) 672-0686 (773) 935-3920 (512) 506-8500 (302) 424-4866 


PALM BEACH ATLANTA NATIONWIDE 
(561) 694-8107 (404) 995-0540 (800) 672-9110 


NICHOLSON GRAHAM WEISSLER ALHADEFF & SITTERSON 


1B Corporate Creations” 


Registered Agent ¢ Director * Incorporation Services 


eIncorporation eAmendments and Mergers 
eQualification eDocument Retrieval 

| Services eIndependent Director Services 
eCorporate Kits eRegistered Agent Services 


| Order by Phone or Online at www.CorporateCreations.com 


Copyright © 1993-2007 CORPORATE CREATIONS. 


{ 
| 
| 
| 
| 
| | 
| 


¢ Florida’s Civil Justice System 
— Tort reform, fee caps, tension with 
the medical profession, professional- 
ism, metadata concerns, discovery, 
multijurisdictional conflicts, intel- 
lectual property issues, and pro hac 
vice continue to confront the legal 
profession. 

¢ Florida’s Criminal Justice Sys- 
tem — Challenges that face this 
area of the law include availability 
of counsel at all levels, adequate 
compensation for court-appointed 
counsel at all stages, effective 
counsel at trial and postconviction 
proceedings, eyewitness identifica- 
tions, laboratory shortcomings, and 
rulemaking authority. 

¢ Diversity — Our profession 
continues to struggle in member- 
ship and leadership to reflect the 
diversity of our citizenry, drops in 


minority law school enrollments na- 
tionally, and elimination of publicly 
funded minority scholarships at the 
state’s largest universities. 

¢ Pro Bono — This crisis is ever 
present with respect to delivering 
services to the poor, and one that I 
could repeat over and over. 

¢ The Catchall Category — Our 
members face regulation of para- 
legals; Guantanamo detainees; 
lawyer regulation and discipline of 
an organization now 80,000 strong; 
the unlicensed practice of law; con- 
tinuing legal education; the Bar’s 69 
committees, 23 sections, and numer- 
ous special committees; Clients’ Se- 
curity Fund claims; attorney/client 
and work product issues; electronic 
communications; member benefits; 
and, by the way — clients. 

I began this column by discussing 


the election impact on us. We look 
forward to working with Mr. Crist 
and Mr. Kottkamp. We'll find the 
time. 


' Keller mandates in part that a bar 
which requires the payment of dues 
may only lobby for improvements to the 
administration of justice and may not 
engage in political advocacy. 

? This may sound harsh. The Bar’s 
most recent membership survey re- 
vealed that one of the single greatest 
problems facing Florida lawyers is the 
difficulty in balancing work with their 
personal lives. 


Henry M. Coxe III 


Ideal holiday gift for friends & associates. 
Hot off the press ... 


THE SUPREME COURT OF FLORIDA, 1917-1972 


(ilustrated 512-page hardcover history from the Fiorida Supreme Court Historical Society, by Watter Maniey fi & Canter Brown Jr.) 


Don’t miss this much-anticipated second volume chronicling the history of our state’s 
highest court. Copies are $65 each, including tax & shipping. Send orders to: 


Florida Supreme Court Historical Society 
P. O. Box 11344 
Tallahassee, FL 32302-3344 


Personal checks, Visa & MasterCard accepted. E-mail credit card orders to: fschs@earthiini. net . 
Volume | (1821-1917) & Volume Il “sets” are avaliable at $115 per set, including tax & shipping. 
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Joint and Several Liability in Florida: 
Are Reports of Its 
Demise Greatly Exaggerated? 


by Michael S. Hooker and Guy P. McConnell 


nless you have been living in a cave the last 

few months, you probably have heard that 

the Florida Legislature recently abolished the 

doctrine of joint and several liability. Effective 
April 26, 2006, the legislature amended $768.81 to provide, 
subject to limited exceptions, for apportionment of damages 
in negligence cases according to each party’s percentage 
of fault, rather than pursuant to the doctrine of joint and 
several liability. Under this so-called “comparative fault” 
approach, a tortfeasor’s degree of liability is now generally 
limited to his or her own degree of fault. The new statutory 
amendment completes the trend begun some 20 years ago 
toward abrogation of the joint and several liability doctrine 
in Florida.! 

The death knell of joint and several liability, however, 
should not be sounded just yet. The doctrine will continue 
to control causes of action accruing before the new statute’s 
effective date. It also will apply to various claims that are 
statutorily exempted from the comparative fault approach. 
Moreover, vestiges of joint and several liability still can be 
found in a few situations in which Florida courts either 
have expressly rejected the new comparative fault approach 
or, at least, continue to apportion damages in a manner 
more consistent with joint and several liability. 


The Transition to Comparative Fault in Florida 
Historically, Florida courts applied the common law doc- 
trine of contributory negligence in negligence cases. This 
doctrine barred recovery by a plaintiff whose own fault 
contributed in any way to his or her injuries against any 
tortfeasor whose fault also might have caused plaintiff’s 
injuries.” The common law doctrine of joint and several li- 


ability developed concurrently in Florida with the contribu- 
tory negligence doctrine. Traditionally, joint and several 
liability renders each defendant at fault liable for the entire 
judgment awarded to plaintiff, regardless of each party’s 
percentage of fault. 

Florida started receding from the “all or nothing” con- 
tributory negligence doctrine in 1973 with the Florida Su- 
preme Court’s decision in Hoffman v. Jones, 280 So. 2d 431 
(Fla. 1973). In Hoffman, the court discarded contributory 
negligence as a bar to recovery by plaintiffs and adopted 
the comparative negligence doctrine: 

Perhaps the best argument in favor of the movement from con- 
tributory to comparative negligence is that the latter is simply a 
more equitable system for determining liability and a more socially 
desirable method of loss distribution. The injustice which occurs 
when a plaintiff suffers severe injuries as a result of an accident 
for which he is only slightly responsible, and is thereby denied any 
damages, is readily apparent. The rule of contributory negligence 
is a harsh one.... When the negligence of more than one person 


contributes to the occurrence of an accident, each should pay the 
proportion of the total damages he has caused the other party.” 


Two years after Hoffman, in Lincenberg v. Issen, 318 So. 
2d 386 (Fla. 1975), the Florida Supreme Court began to 
move away from pure joint and several liability principles 
by approving for the first time a right of contribution among 
joint tortfeasors. Several years later, the Florida Supreme 
Court considered whether to abolish joint and several liabil- 
ity altogether in Walt Disney World Company v. Wood, 515 
So. 2d 198 (Fla. 1987). Although recognizing the inequities 
often caused by the joint and several liability doctrine, the 
court declined to eliminate the doctrine, concluding that 
any abrogation of joint and several liability should be left 
to the Florida Legislature.‘ 
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Interestingly, the Florida Legisla- 
ture already had initiated a move- 
ment toward renunciation of the joint 
and several liability doctrine in 1986, 
a year before the Walt Disney deci- 
sion.’ This 1986 legislative enactment, 
codified at F.S. §768.81, was part of 
the Tort Reform and Insurance Act of 
1986 and became known as Florida’s 
comparative fault statute.®° This 
legislation effectuated a partial nul- 
lification of joint and several liability 
in negligence cases and was the first 
of three significant legislative enact- 
ments ultimately leading to the recent 
2006 abolition of joint and several 
liability in most Florida negligence 
cases. 

Section 768.81(3), as enacted in 

1986, provided in pertinent part: 
In cases to which this section applies, the 
court shall enter judgment against each 
party liable on the basis of such party’s 
percentage of fault and not on the basis 
of the doctrine of joint and several li- 
ability; provided that with respect to any 
party whose percentage of fault equals or 
exceeds that of a particular claimant, the 
court shall enter judgment with respect 
to economic damages against that party 
on the basis of the doctrine of joint and 
several liability. 

By its terms, the 1986 statute 
applied only to “negligence” cases. 
Also, joint and several liability still 
applied to all actions in which dam- 
ages totaled less than $25,000, and 
remained for “economic damages” if 
each defendant’s comparative fault 
equaled or exceeded plaintiff's fault.’ 
However, joint and several liability 
was completely eliminated for non- 
economic damages like pain and suf- 
fering, with awards of these types of 
damages based solely on percentages 
of fault.* 

The next significant step toward ab- 
olition of the joint and several liability 
doctrine occurred in 1999, when the 
legislature made sweeping changes 
to §768.81.° Under the 1999 legisla- 
tion, courts were directed to enter 
judgment against each party based on 
the party’s percentage of fault, rather 
than on the basis of joint and several 
liability, except in the limited circum- 
stances specified in the statute.'’ Like 
the 1986 version of §768.81, liability 
for payment of noneconomic damages 
remained directly proportionate to a 
party’s percentage of fault. However, 


Joint and several liability 
still can be found in a 
few situations in which 


Florida courts either have 


expressly rejected the 
new comparative fault 
approach or, at least, 
continue to apportion 
damages in a manner 


more consistent with joint 


and several liability. 


application of joint and several li- 
ability for economic damages became 
more complex, with the legislature 
imposing a “sliding scale” for economic 
damages under which joint and sev- 
eral liability depended on whether 
plaintiff also was adjudicated at fault 
and the percentage of fault attributed 
to each defendant. 

Section 768.81(3)(a) provided the 
rules in situations in which a plain- 
tiff was found to be at least partially 
contributorily negligent. Under this 
section, 1) a defendant was not sub- 
ject to joint and several liability for 
economic damages if the defendant 
was found to be 10 percent or less at 
fault; 2) if a defendant was found to 
be more than 10 percent but less than 
25 percent at fault, joint and several 
liability did not apply to economic 
damages in excess of $200,000; 3) for a 
defendant found to be at least 25 per- 
cent but not more than 50 percent at 
fault, joint and several liability did not 
apply to economic damages in excess 
of $500,000; and 4) for a defendant 
found to be more than 50 percent at 
fault, joint and several liability did not 
apply to economic damages in excess 
of $1,000,000.'' Significantly, the 1999 
legislation provided that joint and 
several liability did not apply at all 
to any defendant whose percentage of 
fault was less than the fault allocated 
to plaintiff." 

Section 768.81(3)(b) set forth the 
joint and several liability parameters 
when a plaintiff was found to be 
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without fault. In situations when no 
fault was allocated to plaintiff, 1) no 
joint and several liability existed for 
economic damages for a defendant 
found to be less than 10 percent at 
fault; 2) for a defendant found to be 
at least 10 percent, but less than 25 
percent, at fault, joint and several 
liability did not apply to economic 
damages in excess of $500,000; 3) for a 
defendant found to be at least 25 per- 
cent, but not more than 50 percent, at 
fault, joint and several liability did not 
apply to economic damages in excess 
of $1,000,000; and 4) for a defendant 
found more than 50 percent at fault, 
joint and several liability did not ap- 
ply to economic damages in excess of 
$2,000,000." 

Pursuant to §768.81(3), the eco- 
nomic damages calculated under joint 
and several liability were in addition 
to the economic and noneconomic 
damages already attributable to a 
particular defendant based on his or 
her percentage of fault.'' By its terms, 
the 1999 amendment became effective 
October 1, 1999, and has been applied 
only prospectively, not retroactively." 
Thus, the new rules established by the 
1999 legislation applied only to causes 
of action accruing on or after October 
1, 1999. 

The legislature’s two-decade-long 
movement toward abolishment of the 
joint and several liability doctrine in 
negligence cases came to full fruition 
this past spring, when the legislature 
eliminated the sliding scale approach 
implemented in 1999. Now, instead 
of the complicated formula based 
on the parties’ percentages of fault, 
§768.81(3) simply provides: “In cases 
to which this section applies, the court 
shall enter judgment against each 
party liable on the basis of such 
party’s percentage of fault and not on 
the basis of the doctrine of joint and 
several liability.”'® This new provision 
became effective April 26, 2006, and 
applies to causes of action accruing on 
or after the effective date." 

Joint and several liability, thus, 
no longer exists for most negligence 
causes of action governed by $768.81 
(and accruing on or after April 26, 
2006). In these cases, all damages are 
allocated based purely on each party’s 
percentage of fault, and courts no 
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longer need to apply the complicated 
1999 sliding scale formulas to deter- 
mine whether to apportion damages 
according to joint and several liability. 
In effect, Florida now has a pure com- 
parative fault approach to damages in 
most negligence cases.'* 


Comparative Fault Still Not 
Universal 

Although the 2006 amendment to 
§768.81 marks a substantial exten- 
sion of the comparative fault ap- 
proach, joint and several liability is 
not quite as extinct as recent head- 
lines might suggest. The legislature 
has carved into the statute various 
exceptions that preserve traditional 
joint and several liability principles 
in several discrete subject areas. In 
addition, there are numerous common 
law exceptions to the imposition of 
comparative fault principles.'® 

e Pre-amendment Cases — Because 
the 2006 amendment to §768.81 abol- 
ished joint and several liability for 
applicable negligence claims accruing 
on or after April 26, 2006, whether 
and to what extent joint and several 
liability exists in a particular case will 
depend on when the pertinent cause 
of action accrued. For a cause of ac- 
tion that accrued before the effective 
date of the 2006 amendment, the old 
sliding scale rules of the 1999 version 
of §768.81 most likely would apply. As 
noted, whether and to what extent 
joint and several liability applies to 
a pre-April 26, 2006, claim turns on 
whether the plaintiff has any fault, 
the degree of each defendant’s fault, 
and the amount and type of damages 
awarded in the judgment under the 
1999 sliding scale approach. 

e Express Statutory Exceptions 
— Section 768.81(4) contains sev- 
eral express statutory exceptions 
to application of comparative fault 
principles. For instance, pursuant to 
§768.81(4)(b), the comparative fault 
statute does not apply to an action 
brought to recover actual economic 
damages resulting from pollution. 
Additionally, this subsection excepts 
out any causes of action for which ap- 
plication of joint and several liability 
is specifically provided by several 
chapters of the Florida Statutes, in- 
cluding Ch. 403 (regarding environ- 


The legislature 
has carved into 
the statute various 
exceptions that 
preserve traditional 
joint and several 
liability principles 


in several discrete 
subject areas. 


mental control), Ch. 498 (dealing 
with land sales practices), Ch. 517 
(governing securities transactions), 
Ch. 542 (which contains Florida’s 
Antitrust Act), and Ch. 895 (setting 
forth Florida’s RICO Act).”° 
Moreover, §768.81(4)(b) excepts 
“any action based upon an intentional 
tort.” In Merrill Crossings Associates v. 
McDonald, 705 So. 2d 560 (Fla. 1997), 
the Florida Supreme Court considered 
the scope of this exception in address- 
ing whether an intentional tortfeasor 
should be left off a verdict form. Limit- 
ing a defendant’s ability to apportion 
fault to defendants or nonparties who 
negligently, rather than intentionally, 
cause the plaintiff's injuries, the court 
stated: 
[T]he language excluding actions “based 
on an intentional tort” from the statute 
gives effect to a public policy that negligent 
tortfeasors...should not be permitted to 
reduce their liability by shifting it to an- 
other tortfeasor whose intentional criminal 


conduct was a foreseeable result of their 
negligence (citations omitted).*! 


In short, the comparative fault 
principles of §768.81 are inapplicable 
to actions based on intentional torts. 

Finally, §768.81(5) contains an ex- 
press rule for a “teaching hospital.” 
Specifically, in an action for damages 
for personal injury or wrongful death 
arising out of medical malpractice, a 
court must enter judgment against 
a teaching hospital on the basis of 
percentage of fault and not joint and 
several liability when an apportion- 
ment of damages is attributed to a 
teaching hospital under $768.81.” 
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¢ Vicarious and “Derivative” Li- 
ability — The abolition of joint and 
several liability does not mean that a 
comparative fault analysis now will 
always be invoked whenever there are 
two or more defendants with liability 
in a given case. Florida common law 
has long recognized a number of situ- 
ations in which liability is assessed 
among multiple defendants in a man- 
ner that may not accord precisely with 
the joint and several liability doctrine, 
but that also fails to jibe with com- 
parative fault principles. 

The doctrine of vicarious liability 
imposes on a party who is free of legal 
fault the negligence of another. The 
liability of the vicariously liable party 
is premised solely on the legal impu- 
tation of responsibility for another 
party’s tortious acts.”’ Although the 
vicariously liable party is not directly 
at fault, it is obligated to the plaintiff 
for the primary tortfeasor’s fault. 

Because a vicariously liable party is 
responsible to plaintiff to the same ex- 
tent as the primary tortfeasor, vicari- 
ous liability does not appear to square 
with a construct of liability that pro- 
vides for apportionment among joint 
tortfeasors. Section 768.81 requires 
apportionment of damages among 
joint tortfeasors. Joint tortfeasors act 
together to commit a wrong or engage 
in independent acts that combine to 
cause a single injury.” However, a vi- 
cariously liable party has not engaged 
in wrongful conduct, but is simply 
liable for another’s wrongdoing. Also, 
a vicariously liable party and the 
party whose actions generated the 
threshold liability are both jointly 
liable for the identical loss. For these 
reasons, liability probably should not 
be apportioned on a percentage basis 
as between the primary tortfeasor 
and the vicariously liable party in the 
manner contemplated by $768.81.” 

The Florida Supreme Court appears 
to have acknowledged that $768.81 
does not contemplate splitting liabil- 
ity as between an active tortfeasor 
and another who is vicariously li- 
able for that tortfeasor’s conduct. In 
Nash v. Wells Fargo Guard Services, 
Inc., 678 So. 2d 1262 (Fla. 1996), the 
court elaborated on the procedure for 
apportioning the fault of a nonparty 
pursuant to §768.81. In addressing 
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the propriety of placing a nonparty’s 
name on a jury verdict form for the 
purpose of apportioning fault, the 
court stated that “the named defen- 
dant cannot rely on the vicarious li- 
ability of a nonparty to establish the 
nonparty’s fault.” 

For the same reason that §768.81 
apparently does not require appor- 
tionment of fault as between a directly 
culpable actor and his vicariously 
liable counterpart, the statute also 
probably does not require such appor- 
tionment as between a directly liable 
party and a “derivatively” liable party. 
So-called derivative liability involves 
wrongful conduct both by the person 
who is derivatively liable and the ac- 
tor whose wrongful conduct was the 
direct cause of the relevant injury.” 
Such liability is not vicarious, because 
the derivatively liable party commit- 
ted a wrongful act. Nevertheless, such 
liability remains derivative, because 
it depends on a subsequent wrongful 
act or omission by another.” 

An example of derivative liability is 
an HMO’s negligent failure to check 
the credentials of physicians who later 
commit medical malpractice.”? The 
HMO’s liability is not vicarious, be- 
cause the HMO separately committed 
a tortious act in omitting to perform 
the credential check. However, such 
liability is still “derivative” because 
it became manifest or actionable only 
upon the subsequent wrongful acts or 
omissions of the doctors who commit- 
ted malpractice.” 

The same rationale that precludes 
fault apportionment as between a 
directly liable agent and his vicari- 
ously liable principle, thus, also pre- 
vents such apportionment as between 
directly and “derivatively” liable 
parties. As a legal commentator has 
explained: 


When the risk of tortious or criminal 
conduct is the very risk that made the de- 
rivatively liable party’s conduct negligent 
in the first place, allowing the occurrence of 
that foreseeable conduct to reduce the re- 
sponsibility of the derivatively liable party 
undermines the incentive for that party to 
take precautions against this risk.*! 


¢ Indivisible Injury Rule and Com- 
plete Liability of Initial Tortfeasor 
— In Florida, if two successive acci- 
dents cause the same or similar inju- 
ries, and the jury cannot apportion the 


injuries between the two tortfeasors, 
plaintiff can recover for the entire loss 
as against either tortfeasor.** This 
so-called “indivisible injury rule” is 
predicated on the existence of two suc- 
cessive, versus concurrent, accidents 
and the inability to divide the loss as 
between the two tortfeasors on any 
logical or reasonable basis.** 

It is unclear whether the indivisible 
injury rule represents a holdover of 
the joint and several liability doc- 
trine, with some, but not all, courts 
invoking that doctrine as the rule’s 
theoretical underpinning.** However, 
what is clear is that the rule imposes 
liability on a defendant for damages 
that were caused at least in part by 
another defendant. In this respect, the 
rule appears somewhat inconsistent 
with the comparative fault approach 
undergirding §768.81(3).*° 

Somewhat related to the indivisible 
injury rule is the old Florida common 
law principle that an initial tortfeasor 
may be held responsible for all subse- 
quent injuries resulting to an injured 
plaintiff.*° The latter principle applies 
even where the initial tortfeasor is a 
physician.*’ When an initial tortfeasor 
incurs liability for the entirety of the 
plaintiff's damages, his remedy is to 
seek equitable subrogation against 
the subsequent tortfeasor.** 

An initial tortfeasor’s liability for 
all subsequent injuries represents 
another situation in which compara- 
tive fault analysis under §768.81(3) 
appears not to apply. Because the 
initial tortfeasor is held responsible 
for injuries caused in part by a subse- 
quent, separate tortfeasor, the entire 
loss is not apportioned as between the 
two tortfeasors, but rather is imposed, 
at least initially before assertion of 
any subsequent subrogation claim, 
only as against the first tortfeasor. 
On its face, such an allocation of loss 
appears more consistent with the total 
apportionment provided for under the 
joint and several liability doctrine.” 

In short, whereas the Florida 
Legislature may have intended to 
completely abolish joint and several 
liability doctrine via §768.81(3), it 
appears that some vestiges of the 
doctrine remain in the indivisible 
injury and “complete liability of ini- 
tial tortfeasor” contexts, even if joint 
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and several liability is not expressly 
invoked as the underlying justifying 
principle. 

¢ Strict Liability of a Retailer — At 

least one Florida court has recognized 
that joint and several liability also 
still applies in the strict products 
liability context. The Second District 
Court of Appeal articulated the per- 
tinent principle in Barnes v. Kellogg 
Company, 846 So. 2d 568 (Fla. 2d DCA 
2003), disapproved on other grounds 
by Lamb v. Matetzschk, 906 So. 2d 
1037 (Fla. 2005), as follows: 
Although the strict liability of a retailer 
for a manufacturer’s product is not usually 
described as a form of “vicarious” liability, 
it is a form of liability without fault where 
the retailer is required to pay for damages 
caused by the manufacturer’s error (foot- 
note omitted). There is no rational method 
to apportion fault between the strictly 
liable retailer, who has committed no neg- 
ligent act, and the manufacturer who has 
produced a product with a hidden defect. 
In such a case, where the retailer’s liability 
is not based on fault, section 768.81(3), Fla. 
Stat. (1999), does not allow the defendants 
to apportion damages between themselves. 
They are jointly and severally liable for all 
damages (emphasis added).*” 

Based on the rationale of Barnes, a 
retailer that is sued for strict liabil- 
ity based on its sale of an allegedly 
defective product will be jointly and 
severally liable with the product’s 
manufacturer for damages suffered by 
the injured party. Because the strictly 
liable retailer has no independent 
fault, no rational basis exists to ap- 
portion fault between the defendants. 
Thus, the comparative fault principles 
of §768.81(3) appear to have no appli- 
cation in this strict products liability 
setting, and the manufacturer and 
strictly liable retailer will possess 
joint and several liability for the 
plaintiff's damages. Although Barnes 
was decided under the 1999 version 
of the comparative fault statute, the 
2006 legislative changes do not ap- 
pear to alter the principle articulated 
in that case. 

¢ Survivors in Wrongful Death 
Claim — Notwithstanding the com- 
parative fault principles of §768.81, 
a non-negligent survivor’s wrongful 
death recovery cannot be reduced by 
another survivor's negligence. Pursu- 
ant to $768.20 of Florida’s Wrongful 
Death Act, a defense that would bar 
or reduce a particular survivor's re- 
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covery if that survivor was a plaintiff 
may be asserted against him or her, 
but cannot be utilized to reduce the 
recovery of any other survivor.*! 

At first blush, this section appears to 
conflict with §768.81(3)’s provision for 
entry of judgment against each party 
on the basis of the party’s percentage 
of fault. In other words, because each 
party’s liability generally is limited to 
the party’s percentage of fault under 
§768.81(3), a negligent survivor's fault 
would appear to reduce the overall 
liability of the other defendants. 
However, §768.71(3) resolves this 
apparent conflict by providing that 
the comparative fault statute yields 
to the wrongful death statute to the 
extent the two provisions conflict.” 
Thus, the provisions of the wrongful 
death statute, prohibiting reduction 
of a non-negligent survivor's recovery 
based on the negligence of another 
survivor, should trump the compara- 
tive fault statute in this instance. 

Application of this principle is illus- 
trated in Frazier v. Metropolitan Dade 
County, 701 So. 2d 418 (Fla. 3d DCA 


1997). In that case, the court consid- 
ered whether the damages awarded 
to a father, determined to be a non- 
negligent survivor, could be reduced 
by the percentage of fault attributed 
to the mother, a negligent survivor. 
The court concluded that, because 
§768.81(3) yields to §768.20 when 
the two conflict, the father’s award 
of damages could not be reduced by 
the negligent survivor’s percentage 
of fault.*? However, the court further 
noted that any fault attributed to a 
non-survivor is subject to the usual 
comparative fault rules of §768.81(3) 
and, therefore, can impact the ul- 
timate recovery of a non-negligent 
survivor.’ 


Conclusion 

Joint and several liability now has 
been prospectively abolished for most 
Florida negligence cases. The Florida 
Legislature’s 2006 amendment to 
§768.81 completes a trend away from 
joint and several liability and toward 
comparative fault that began 20 years 
ago. Practitioners should be aware, 


however, that remnants of joint and 
several liability can still be found in 
a few statutorily excepted subject 
areas. In addition, Florida common 
law continues to recognize a few 
unique situations where either joint 
and several liability controls outright 
or the imposition of liability at least 
appears more consistent with that 
doctrine than with a comparative fault 
approach. The bottom line is that joint 
and several liability in Florida may be 
gone, but it has not been forgotten. U 


' See House of Representatives Staff 
Analysis, H.B. 145 at 1 (Fla. February 22, 
2006). 

? See, e.g., Macasphalt Corp. v. Murphy, 
67 So. 2d 438, 439 (Fla. 1953). 

3 Hoffman, 280 So. 2d. at 437. 

* Walt Disney, 515 So. 2d at 202. 

° Because the pertinent claims arose 
before July 1, 1986, the effective date of 
the new statute, the court did not apply 
the new statute in the Walt Disney case. 

§ Fra. Stat. $768.81 (1986). 

7 See Fia. Stat. §§768.81(3) and (5) 
(1986). Pursuant to §768.81(4)(a), “negli- 
gence cases” include actions for damages 
based on negligence, strict liability, prod- 
ucts liability, professional malpractice, 
breach of warranty, and other similar theo- 
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ries. Section 768.81(1) defines “economic 
damages” to include lost income, medical 
and funeral expenses, lost support and 
services, replacement value of personal 
property, loss of appraised value of real 
property, costs of construction repairs, 
including labor, overhead, and profit, and 
any other economic loss that would not 
have occurred but for the subject injury. 

8 Fra. Stat. §768.81(3) (1986). 

® The legislature made other changes 
to §768.81 at various times between 1986 
and 1999. However, these amendments did 
not materially alter the 1986 legislation’s 
approach to joint and several liability. 

10 Fra. Stat. §768.81(3) (1999). 

1 Fra. Stat. §768.81(3)(a) (1999). 

2 Fra. Srat. §768.81(3)(c) (1999). 

18 Fra. Stat. §768.81(3)(b) (1999). 

14 Fra. Stat. §§768.81(3)(a) and (b) (1999). 

See, e.g., Basel v. McFarland & Sons, Inc., 
815 So. 2d 687 (Fla. 5th D.C.A. 2002). 

16 Fra. Stat. §768.81(3) (2006). 

7 2006 Fla. Sess. Law Serv., Chapter 
2006-6, §2 (West). 

18 Whereas the 2006 legislation might be 
challenged at some point, any such chal- 
lenge probably will face an uphill battle. 
Shortly after the Florida Legislature first 
began transitioning towards a comparative 
fault approach back in 1986, the then-new 
legislation underwent considerable legal 
scrutiny, facing attacks on due process, 
equal protection, and right of access to 
court grounds. See Smith v. Dept. of Ins., 
507 So. 2d 1080 (Fla. 1987). In somewhat 
cursory fashion, the Florida Supreme 
Court rejected almost all of these challeng- 
es, finding that, with limited exceptions, 
the new legislation was “entirely within 
constitutional parameters.” Jd. at 1095. 
The court’s apparent reluctance to strike 
down the legislature’s prior partial moves 
towards comparative fault would appear 
not to bode well for any new challenge to 
the more complete adoption of that doc- 
trine contained in the latest amendment 
to §768.81. 

'° This article does not discuss every ex- 
ception to the application of comparative 
fault principles in Florida, but treats only 
some of the more common examples. 

20 Stat. §768.81(4)(b) (2006). 

*1 McDonald, 705 So. 2d at 562; see also 
D’Amario v. Ford Motor Co., 806 So. 2d 434, 
437-39 (Fla. 2001). 

2 Fa. Strat. §768.81(5) (2006). 

*8 American Home Assur. v. Nat. R.R. Passen- 
ger Corp., 908 So. 2d 459, 467-68 (Fla. 2005). 

*4 Letzter v. Cephas, 792 So. 2d 481, 487 
(Fla. 4th D.C.A.), review granted, 796 So. 
2d 535 (Fla. 2001), rev. dismissed, 843 So. 
2d 871 (Fla. 2003). 

» See, e.g., Grobman v. Posey, 863 So. 2d 
1230, 1235 (Fla. 4th D.C.A. 2003) (“Vicari- 
ous liability does not mesh with the concept 
of liability that can be apportioned among 
joint tortfeasors”); Danner Constr. Co. v. 
Reynolds Metals Co., 760 So. 2d 199, 203 
(Fla. 2d D.C.A. 2000) (defendant could not 
be a Fabre defendant because it was only 
“vicariously liable without personal fault”); 
JR. Brooks & Son, Inc. v. Quiroz, 707 So. 
2d 861, 863 (Fla. 3d D.C.A. 1998) (holding 
that purely vicarious liable party was not 


subject to §768.81 apportionment). 

26 Nash, 678 So. 2d at 1264. The Florida 
Supreme Court’s decision in American 
Home, 908 So. 2d 459, probably does not 
dictate a different result. In American 
Home, the court addressed “whether a 
vicariously liable party should have the 
negligence of the active tortfeasor appor- 
tioned to it under section 768.81 [citation 
omitted], such that recovery of its own 
damages is correspondingly reduced.” Id. 
at 462. In answering “yes” to this ques- 
tion, the court expressly distinguished its 
decision in Nash and stated that “section 
768.81 applies to vicariously liable par- 
ties as well as active tortfeasors....” Id. 
at 470. However, as the court suggested 
in distinguishing Nash, the question of 
whether a damages-seeking, vicariously 
liable pari v who steps into the shoes of the 
active tortieasor via subrogation should be 
assessed with that tortfeasor’s negligence, 
is entirely different from the question of 
whether liability for the identical “fault” 
may be apportioned under §768.81 both 
against the active tortfeasor and yet again 
against a party who is vicariously liable 
for that tortfeasor’s conduct. Obviously, if 
a named defendant were allowed in this 
fashion to include on the verdict form 
a nonparty who is vicariously liable for 
the named defendant’s wrongdoing, the 
plaintiff’s recovery would be split between 
the named defendant and the vicariously 
liable nonparty even though the liability 
of the two otherwise should be coexten- 
sive. See, e.g.., Nat'l R.R. Passenger Corp. 
v. Roundtree Transp. & Rigging, Inc., 286 
F.3d 1233, 1256 (11th Cir. 2002). Such a 
result would unfairly dilute the plaintiff’s 
recovery as against the active tortfeasor 
and correspondingly deliver a windfall to 
the tortfeasor. 

27 See, e.g., William D. Underwood & Mi- 
chael D. Morrison, Apportioning Responsi- 
bility in Cases Involving Claims of Vicari- 
ous, Derivative, or Statutory Liability for 
Harm Caused by the Conduct of Another, 
55 Bay_or L. Rev. 617, 619-20 (2003). 

8 See, e.g., Grobman, 863 So. 2d at 1235; 
see also Suarez v. Gonzalez, 820 So. 2d 342, 
347 (Fla. 4th D.C.A. 2002). 

*° See, e.g., Grobman, 863 So. 2d 1230. 

%° Derivative liability is, thus, similar to 
vicarious liability in that 1) no cause of ac- 
tion exists unless the directly liable tortfea- 
sor commits a tort, and 2) the derivatively 
liable party is responsible for the entire 
injury caused by the underlying torifeasor. 
Grobman, 863 So. 2d at 1235-36. 

*! Underwood & Morrison at 646, quoted 
in Grobman, 863 So. 2d at 1236. 

82 Froats v. Baron, 883 So. 2d 885, 887 
(Fla. 5th D.C.A. 2004). 

33 As noted by the Florida Supreme Court 
in Gross v. Lyons, 763 So. 2d 276, 279 
(Fla. 2000), the “indivisible injury” rule is 
consistent with the approach adopted by 
the Restatement (Second) of Torts, §433A, 
which explains that when “two or more 
causes combine to produce such a single 
{harm], incapable of division on any logical 
or reasonable basis, and each is a substan- 
tial factor in bringing about the harm, the 
courts have refused to make an arbitrary 
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apportionment for its own sake, and each 
of the causes is charged with responsibility 
for the entire harm.” 

34 For instance, Froats, 883 So. 2d at 887, 
expressly links this rule to joint and sev- 
eral liability, whereas others make no men- 
tion of that doctrine. See, e.g., Washewich 
v. LeFave, 248 So. 2d 670 (Fla. 4th D.C.A. 
1971). 

35 Note, however, that the Florida Su- 
preme Court has recently held that the 
indivisible injury rule is not inconsistent 
with §768.81(3)’s apportionment of dam- 
ages among tortfeasors based on fault. 
See Gross, 763 So. 2d at 279. The court 
reasoned that because the sued tortfeasor 
is the “sole legal cause” for the relevant ac- 
cident, and the accident was a substantial 
factor in causing the indivisible injury, that 
tortfeasor is liable for the entire damage. 
Id. at 279-80. 

36 See, e.g., Frank M. Stuart, M.D., PA. 
v. Hertz Corp., 351 So. 2d 703 (Fla. 1977); 
Rucks v. Pushman, 541 So. 2d 673 (Fla. 5th 
D.C.A.), rev. denied, 549 So. 2d 674 (Fla. 
1989). 

37 Letzter, 792 So. 2d at 485. 

38 Underwriters at Lloyds v. City of Lau- 
derdale Lakes, 382 So. 2d 702, 704 (Fla. 
1980). 

8° At least one court has questioned 
whether the “initial tortfeasor” rule as 
enunciated in Stuart v. Hertz remains 
viable following the adoption of the Tort 
Reform and Insurance Act of 1986, be- 
cause the latter act shows “a preference 
of making each tortfeasor liable only for 
his own negligence.” See Caccavella v. 
Silverman, 814 So. 2d 1145, 1149 (Fla. 4th 
D.C.A. 2002), rev. dismissed, 860 So. 2d 
976 (Fla. 2003). Although the Florida Su- 
preme Court declined the Fourth D.C.A.’s 
invitation to clarify this precise question 
in Caccavella, the high court tangentially 
addressed this issue in D’Amario, where 
it made no mention of a conflict between 
the initial tortfeasor rule and §768.81(3)’s 
comparative fault approach. D’Amario, 806 
So. 2d at 435-36. 

*° Barnes, 846 So. 2d at 571-2. 

Fla. Stat. §768.20 (2006). 

Fra. Star. §768.71(3) (2006). 

* Frazier, 701 So. 2d at 420. 
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Maritime Public Policy 
Versus Ad-hoc Federal Forum 


Provisions in Cruise Tickets 


by Michael D. Eriksen 


lorida is one of the nation’s premier maritime 

states, with over 1,000 miles of coastline and 

many more thousands of square miles of navi- 

gable territorial waters. ' Florida is also the cruise 
capital of the world. In 2004, the North American cruise 
industry — defined as “those cruise lines that primarily 
market their cruises in North America” — embarked over 
eight million passengers through U.S. ports (including at 
least seven million U.S. residents).* Of those passengers, 
4.7 million — 58 percent of all U.S. cruise embarkations 
— boarded their vessels in one of Florida’s five cruise 
ports; and Florida itself had 1.5 million resident cruise 
passengers in 2004.’ 

Carnival Corporation (Carnival), and Royal Caribbean 
Cruises, Ltd. (RCCL) together control nearly three-fourths 
of the entire North American cruise industry. Norwegian 
Cruise Line (NCL) is another important carrier. All three 
are incorporated outside the U.S. but maintain their prin- 
cipal places of business in Miami. All of their ships, which 
primarily sail from U.S. ports, are nevertheless registered 
in foreign nations such as Panama, Liberia, or the Baha- 
mas and fly foreign flags, so they and their operators are 
generally not subject to most U.S. corporate income tax, 
health, safety, and wage laws.’ 

Today, all cruise tickets contain carriers’ private restric- 
tions on the time and locale of passenger lawsuits. Most 
carriers’ proprietary tickets require written claims to be 
presented within six months or less after an incident and 
suits to be filed within a year or less. The geographical 
venue selected for passenger lawsuits by Carnival, RCCL, 
and NCL is Miami. 

Cruise lines, by being able to force passengers from 


throughout the world to sue a carrier in a single U.S. local- 
ity within a very short time, have long enjoyed a dominant 
“home court” litigation advantage.° 


The Saving to Suitors Clause and the “Historic 
Option” of Maritime Common Law Suitors in the 
U.S. to Choose a State Forum 

Article III, §2, of the U. S. Constitution vests federal 
courts with original jurisdiction over all cases of admiralty 
and maritime jurisdiction. However, §9 of the Judiciary 
Act of 1789 “sav[ed] to suitors, in all cases, the right of a 
common law remedy, where the common law is competent 
to give it.” Title 28 U.S.C. §1333(1) now states that “[t|he 
district courts shall have original jurisdiction, exclusive of 
the courts of the States, of ... any civil case of admiralty or 
maritime jurisdiction, saving to suitors in all cases all other 
remedies to which they are otherwise entitled.” (Emphasis 
added.) “By reason of the saving clause, state courts have 
jurisdiction in personam, concurrent with the admiralty 
courts, of all [common law] causes of action maritime in 
their nature... .”° 

In Romero v. International Terminal Operating Co., 358 
US. 354 (1959), the U.S. Supreme Court recognized a state- 
federal “sharing of competence” in maritime common law 
matters: 
This sharing of competence in one aspect of our federalism has been 
traditionally embodied in the saving clause of the [Judiciary] Act 
of 1789. Here, as is so often true in our federal system, allocations 
of jurisdiction have been carefully wrought to correspond to the 
realities of power and interest and national policy. 

In Romero, the Supreme Court confirmed “the historic 
option of a maritime suitor pursuing a common law remedy 
to select his forum, state or federal,” and ruled that “except 
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in diversity cases, maritime litigation 
brought in state courts [cannot] be 
removed to the federal courts,” for the 
simple reason that, 


making maritime cases removable to the 
federal courts...would make considerable 
inroads into the traditionally exercised 
concurrent jurisdiction of the state courts 
in admiralty matters...a jurisdiction which 
it was the unquestioned aim of the saving 
clause of 1789 to preserve.” (Emphasis 
added.) 


More recently, in Lewis v. Lewis 
& Clark Marine, Inc., 531 U.S. 438, 
454-55 (2001), the court forcefully 
reaffirmed that both a state forum 
choice and a trial by jury are rem- 
edies “saved” absolutely to maritime 
common law suitors in the U.S. by the 
Saving to Suitors Clause of 28 U.S.C. 
§1333(1). 

Thus, under Saving to Suitors since 
1789, all maritime common law suit- 
ors otherwise required to sue in the 
US. have been entitled to initiate in 
state court and to remain there unless 
and until removed by a defendant to 
federal court on diversity grounds. 
Maritime common law state court ac- 
tions which fail any requirement for 
federal diversity jurisdiction cannot 
be removed to federal court at all. 

The traditional “removal” process 
places the burden on the removing 
defendant to prove to a federal judge 
that federal jurisdiction exists. If the 
defendant guesses wrong about the 
existence of federal jurisdiction, the 
federal court can then remand the 
case back to state court rather than 
dismissing it outright. That’s very ger- 
mane to passenger suits against cruise 
lines. Carriers impose extremely short 
contractual time limits on passenger 
suits. Carnival’s and NCLs current 
tickets both expressly acknowledge 
that there may be unspecified pas- 
senger “lawsuits to which the [flederal 
[clourts lack subject matter jurisdic- 
tion.” A federal court dismissal even 
“without prejudice” in such a case (as 
opposed to a remand to state court) 
would amount to a permanent and 
final show-stopper after a carrier’s 
suit time limit has run.‘ 

State courts, rather than federal 
courts, have been the default juris- 
diction for maritime suits in the U.S. 
arising from the common law. The 
expressly limited federal judicial 


system created by Congress in 1789 
included a nonjury admiralty court 
intended primarily for specialized 
causes of action unique to admiralty, 
e.g., actions in rem against vessels. 
However, most maritime claims are in 
personam, cognizable in local common 
law courts even before the adoption of 
the U.S. Constitution. Historically, the 
vast majority of maritime passenger 
lawsuits in the U.S. have been handled 
as state court jury actions. 


Two Carriers’ Recent Ad-hoc 
Attempts to Federalize Their 
Passenger Suits 

“A cruise ticket is a contract of adhe- 
sion.”* In Carnival Cruise Lines, Inc. v. 
Shute, 499 U.S. 585 (1991), the court 
held that such a cruise ticket may 
“reasonably” dictate the geographi- 
cal locality for passenger lawsuits. 
Shute began as an action voluntarily 
initiated by a passenger-suitor on the 
admiralty (nonjury) side of federal 
court, and involved a former, purely 
geographical forum clause of Carni- 
val’s. Thus, Shute did not implicate 
the Saving to Suitors Clause at all. 

For all of the last century, and for 
most of the current one, nearly all 
major cruise carriers have complied 
with the Saving to Suitors Clause by 
employing ticket provisions offering 
all passengers their “historic option” 
to sue the carrier in state court (sub- 
ject, of course, to a defendant’s right to 
remove an appropriate diversity case 
from state to federal court pursuant 
to 28 U.S.C. §1441). 

In 2002, Carnival abruptly deviated 
from this norm and installed federal 
forum provisions in passenger tickets 
for its Carnival Cruise Lines brand. 
The relevant clause reads: 

It is agreed by and between the Guest and 
Carnival that all disputes and matters 
arising under, or in connection with or inci- 
dent to this Contract or the Guest’s cruise, 
including travel to and from the vessel, 
shall be litigated, if at all, before the United 
States District Court for the Southern 
District of Florida in Miami, or as to those 
lawsuits to which the Federal Courts of the 
United States lack subject matter jurisdic- 
tion, before a court located in Miami-Dade 
County, Florida, U.S.A., to the exclusion 


of the Courts of any other county, state or 
country. (Emphasis added.) 


Norwegian Cruise Line (NCL) adopt- 
ed an identical clause in 2005. These 
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provisions operate, without expressly 
saying so, to require suit in nonjury 
federal admiralty court for all claims 
failing any requirement for federal 
diversity (law side) jurisdiction (e.g., 
citizenship, amount in controversy). 

Federal forum provisions in cruise 
tickets are neither authorized nor 
required by any government's regu- 
lation, statute, or treaty. They are 
the carriers’ creation, for proprietary 
use with their own particular pas- 
sengers. 

No carrier has publicly announced 
its reasons for attempting to federal- 
ize all its passenger claims at this 
late date. One plausible explanation 
is forum-shopping. A carrier cannot 
deny a nondiversity passenger-suitor 
a jury trial in state court, but can 
in federal court where bench trials 
produce significantly lower median 
damage awards than juries in compa- 
rable cases.’ Furthermore, economies 
of scale simply make state court the 
only common-sense “fit” for many 
relatively minor, albeit meritorious, 
cruise-related disputes, which would 
be deterred altogether if they had to 
be pursued as a proverbial “federal 
case.” 


Shute “Reasonableness” 
Requirements and Federal 
Forum Provisions in Cruise 
Tickets 

In Carnival Cruise Lines v. Shute, 
the court determined that “including 
a reasonable forum clause in a form 
contract...may well be permissible for 
several reasons.” (Emphasis added.) 
However, the purported “reasons” 
justifying the purely geographical 
forum clause in Shute do not seem to 
apply to federal court provisions in a 
cruise ticket. For example, in Shute, 
the court speculated (dehors a sparse 
record) that centralizing passenger 
lawsuits in one locality would some- 
how translate into lower fares.'’ No 
carrier, however, has publicly asserted 
any such thing to support federalizing 
passenger claims. To the contrary, 
today’s cruise passengers all appear 
to pay the same fares regardless of 
how federal court ticket provisions 
may impact the rights of an individual 
passenger. 

In Shute, the U.S. Supreme Court 
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assumed (also dehors the record) that 
unspecified logistical benefits would 
flow from centralizing passenger 
suits in Florida.'' By contrast, there 
is virtually no distance between the 
federal and state courthouses in Mi- 
ami; and federal maritime law applies 
to marine passenger suits in both 
courthouses. 

Additionally, enforcing federal 
forum provisions in cruise tickets, 
transforming even the lowliest $1500 
county court passenger suit into 
a “federal case,” would effectively 
shrink the total number of state and 
federal judges now available to pro- 
cess a carrier's passenger suits in 
Miami from approximately 60 to 15 
federal judges.'* This represents a 
whopping 75 percent reduction of 
judicial manpower to handle the bulk 
of an entire industry's customer litiga- 
tion arising from an ever-increasing 
number of annual passenger embar- 
kations which, in 2004, exceeded the 
combined population of New York 
City’s five boroughs (estimated at 8.1 
million per 2004 census). 

Cruise ticket provisions requir- 
ing all passengers to initiate suits 
in federal court, if enforced, would 
also allow carriers 1) to accomplish 
“back-door removals” to federal court 
of passenger claims which otherwise 
couldn’t legally be removed from state 
court; 2) to render all state court 
passenger suits dismissable rather 
than merely possibly removable; and 
3) to require plaintiffs to assume 
the normal burden of a removing 
defendant to demonstrate federal 
court jurisdiction and to forfeit the 
safeguard of remand that would exist 
if a carrier-defendant had to remove 
cases from state to federal court “the 
old-fashioned way.” 

These consequences all seem very 
difficult to reconcile structurally with 
this nation’s centuries-old judicial 
framework for handling maritime 
common law passenger claims. 


Red Sky in Morning, Sailors 
Take (Public Policy) Warning 
Federal forum provisions in a cruise 
ticket really amount to a sovereign- 
selection clause. Such provisions, un- 
like a geographical forum clause, e.g., 
Shute, cannot be trivialized as a mere 


“invitation” to nondesignated courts to 
“decline” to exercise jurisdiction over 
the parties. As Justice Frankfurter 
once observed in Neirbo Co. v. Bethle- 
hem Shipbuilding Corp., 308 U.S. 165, 
167-68 (1939): 

The jurisdiction of...courts — their power 
to adjudicate — is a grant of authority to 
them by [law] and thus beyond the scope 
of litigants to confer. But the locality of a 
lawsuit — the place where judicial author- 
ity may be exercised — though defined 
by legislation relates to the convenience 
of the litigants and as such is subject to 
their disposition. 

Thus, the locality (i.e., geographi- 
cal venue) of a U.S. lawsuit can be 
consented to or waived by private 
parties; but “[t]he subject matter of a 
claim involves the court’s competency 
to consider a given type of case and 
cannot be waived or...conferred upon 
[a] court by the parties.”'* To enforce 
a sovereign-selection clause, a court 
would necessarily have to derogate its 
own or some other sovereign’s ability 
to adjudicate the legal claims of the 
disputing parties." 

Choosing a suit locality, and then 
attempting to tinker with the exercise 
of courts’ subject matter jurisdiction 
there, is like picking a certain town for 
an overnight stay and then demand- 
ing to redesign and renovate the hotel 
building. The owners probably would 
not go along. Similarly, “[a maritime] 
contractual choice-of-forum clause 
should be held unenforceable if [it] 
contravene[s] a strong public policy 
of the forum in which suit is brought, 
whether declared by statute or judi- 
cial decision.”* 

Every state possesses its own dis- 
crete share of the “traditional alloca- 
tion of [concurrent] power over mari- 
time affairs in our federal system.”!® 
Nevertheless, some foreign cruise 
lines are now apparently intent on 
carving out their own private federal 
legal enclaves within particular U.S. 
states, exempt from the sovereign 
judicial power of the state and its 
citizens. However, piecemeal judicial 
abdications of a state’s concurrent 
state sovereignty and jurisdiction over 
marine common law claims and stare 
decisis, creating exclusive federal ju- 
risdiction over such claims by default, 
would “make considerable inroads 
into the traditionally exercised con- 
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current jurisdiction of the state courts 
in admiralty matters, which it was the 
unquestioned aim of the saving clause 
of 1789 to preserve.”!” 

A forum clause is unenforceable in a 
Florida state court if it “contravene{s] 
a strong public policy enunciated by 
statute or judicial fiat, either in the fo- 
rum where the suit would be brought, 
or the forum from which the suit has 
been excluded.” Additionally, “[a] 
contract which violates a provision 
of the [Florida state] constitution or 
a statute is void and illegal, and will 
not be enforced in our courts.”'® 

Ad-hoc federal forum provisions in 
cruise tickets literally convert even 
the most inconsequential county 
court passenger case into a proverbial 
“federal case.” By locking a particular 
carrier’s passenger-suitors out of 
the state courthouse entirely, how- 
ever, such provisions would appear 
to contravene Fla. Const., art. I, §21 
(“courts shall be open to every person 
for redress of any injury...”). 

Fla. Const., art. I, §22 (trial by jury) 
mandates, “[t]he right of trial by jury 
shall be secure to all and remain in- 
violate.” (Emphasis added.) Under fed- 
eral forum provisions in cruise tickets, 
however, nondiversity passenger-suit- 
ors (such as all Florida resident pas- 
sengers of Carnival and NCL) must 
initiate their suits in nonjury federal 
admiralty court. This consequence is 
imposed upon other passengers just 
because they are aliens, in apparent 
violation of Fla. Const., art. I, §2, (“[nJo 
person shall be deprived of any right 
because of ...national origin...”). 

The Bremen and Shute decisions 
hardly add up to a blank check for 
maritime passenger carriers to put 
any forum language they want into 
a passenger ticket. Otherwise, ticket 
provisions requiring all passenger 
suits to be assigned to or heard by 
a particular state or federal judge 
would be “prima facie valid” under 
Bremen; and that would be ludicrous. 
No court in the U.S. would enforce 
such a thing. So there must be some 
rational and definable limits on the 
capacity of a maritime adhesion con- 
tract, like a cruise ticket, to dictate 
how sovereigns’ courts in a given 
locality exercise their subject matter 
jurisdiction. 
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One such limit was imposed by 
the U.S. Supreme Court in Boyd v. 
Grand Trunk Western R. Co, 338 U.S. 
263 (1949). Mr. Boyd was a railroad 
worker who sued his employer under 
the Federal Employer's Liability Act 
(FELA). FELA contains concurrent 
state-federal subject matter jurisdic- 
tion provisions similar to those of the 
Saving to Suitors Clause of 28 U.S.C. 
§1333(1). Section 6 of FELA says: 
Under this Act an action may be brought 
in a district court of the United States, in 
the district of the residence of the defen- 
dant, or in which the cause of action arose, 
or in which the defendant shall be doing 
business at the time of commencing such 
action. The jurisdiction of the courts of the 
United States under this act shall be con- 
current with that of the courts of the several 
states, and no case arising under this Act 
shall be removed to any court of the United 
States.'*(Emphasis added.) 


Mr. Boyd filed his injury suit in a 
state court as allowed by the FELA 
statute, but contrary to a contract 
he’d signed with his employer. The 
Supreme Court held that “contracts 
limiting the choice of venue are void 
as conflicting with [the above-quoted 
provisions of FELA].””° 

In Nunez v. American Seafoods, 52 
P.3d 720 (Alaska 2002), the Supreme 
Court of Alaska applied Boyd to in- 
validate a maritime federal forum 
clause which conflicted with the con- 
current jurisdiction provisions of the 
Saving to Suitors Clause. In Nunez, 
the seaman-plaintiff’s employment 
contract required that “any legal ac- 
tion...involving this contract or any 
incident or injury occurring aboard 
the Vessel...may be brought only in 
the Federal District Court for the 
Western District of Washington at Se- 
attle.” (Emphasis added). Mr. Nunez 
nevertheless filed his maritime injury 
suit against his employer in Alaska 
state court “under the federal saving 
to suitors clause and the Jones Act.”?! 
The employer successfully moved to 
dismiss based on its federal forum 
clause. The Alaska Supreme Court 
reversed, observing: 


[T]he “saving to suitors” clause generally 
“means that a suitor asserting an in per- 
sonam admiralty claim may elect to sue 
in a ‘common law’ state court through an 
ordinary civil action. In such actions, the 
state courts must apply the same substan- 
tive law as would be applied had the suit 
been instituted in admiralty in a federal 


court [citation omitted].””? 


The Alaska Supreme Court con- 
cluded that “the saving to suitors 
clause gives Nunez a ‘right to select 
a state or federal forum...”; and that 
“any contractual provision purporting 
to limit it [must] be deemed void.” 

The same reasoning and conclusion 
would seem to apply to federal forum 
provisions in cruise tickets. 


“Running Aground” on 46 
U.S.C. §183c(a) 

Title 46 U.S.C. §183c(a) is a specific 

maritime “nonwaiver” statute first 
enacted in 1936 which provides: 
It shall be unlawful for the manager, agent, 
or owner of any vessel transporting pas- 
sengers between ports of the United States 
or between any such port and a foreign port 
to insert in any rule, regulation, contract, 
or agreement any provision or limitation 
(1) purporting, in the event of loss of life or 
bodily injury arising from the negligence 
or fault of such owner or his servants, to 
relieve such owner, master, or agent from 
liability, or from liability beyond any stipu- 
lated amount, for such loss or injury, or (2) 
purporting in such event to lessen, weaken, 
or avoid the right of any claimant to a trial 
by court of competent jurisdiction on the 
question of liability for such loss, or injury, 
or the measure of damages therefore. All 
such provisions of limitations contained 
in such rule, regulation, contract, or agree- 
ment are declared to be against public 
policy and shall be null and void and of 
no effect. (Emphasis added.) 


“This section is declarative of a 
public policy.””° 

Congress has reenacted 46 U.S.C. 
§183c(a) at least twice since the 
Bremen and Shute decisions.** Thus, 
in spite of Bremen and Shute, some 
passenger ticket provisions for “U.S.- 
touching” voyages remain forbidden 
by Congress, even in a cruise ticket 
negotiated at arms-length (which 
never happens). Ticket provisions 
prohibited by 46 U.S.C. §183c(a) are 
not merely “prima facie” void either; 
they are “unlawful” — period. 

Some cruise lines have impermis- 
sibly “pushed the envelope” with 
unauthorized, illegal ticket provisions 
before.” The purely geographical fo- 
rum clauses employed by most cruise 
lines (previously including Carnival 
and NCL) do not violate 46 U.S.C. 
§183c(a) per Shute. However, there’s 
a “world” of difference between pick- 
ing a locality for suits and trying to 
manipulate and/or dictate the exercise 
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of subject matter jurisdiction by the 
different sovereigns’ courts within 
that locality (as Carnival and NCL 
are now attempting to do).”° 

In Boyd v. Grand Trunk Western R. 
Co, 338 U.S. 263 (1949), the Supreme 
Court deemed a plaintiff’s statutory 
forum choices under FELA to be a 
component of a FELA defendant’s 
liability. FELA contains nonwaiver 
provisions, 45 U.S.C. §55, which pro- 
vide: “Any contract, rule, regulation, 
or device whatsoever, the purpose or 
intent of which shall be to enable any 
common carrier to exempt itself from 
any liability created by this Chapter, 
shall to that extent be void.” 

Therefore, the Boyd court voided a 
forum clause in the plaintiff’s employ- 
ment contract which denied some of 
the FELA forum choices. 

The nonwaiver provisions of FELA 
(45 U.S.C. §55) are replicated almost 
exactly in 46 U.S.C. §183c(a). There- 
fore, ad-hoc federal forum provisions 
in cruise tickets, which deny a mari- 
time passenger-suitor’s statutory “his- 
toric option” under Saving to Suitors 
to elect a state forum, would appear 
to be void for the same reasons as the 
forum clause in Boyd. Federal forum 
provisions in cruise tickets would 
“unlawful[ly]” diminish a marine 
carrier's “liability” as that term is used 
in 46 U.S.C. §183c(a) (in precisely the 
same manner and context the term 
“liability” is used in §5 of FELA, 45 
USS.C. §55). 

Title 46 U.S.C. §183c(a) goes even 
further than §5 of FELA, however. 
It voids not only liability-limiting 
contractual provisions in maritime 
passenger tickets, but it also deems 
“unlawful” ticket provisions which 
operate to “lessen, weaken, or avoid 
the right of any claimant to a trial by 
court of competent jurisdiction....” 

Although Carnival Cruise Lines v. 
Shute held that maritime passenger- 
suitors in the US. are not entitled to 
geographical venue anywhere, they 
do retain an explicit right under Sav- 
ing to Suitors to elect a state court 
somewhere. Thus, latter-day cruise 
line claims-federalization schemes 
would seem to contravene 46 U.S.C. 
§183c(a) by “avoiding ” passengers’ 
entire “right to trial” by a state “court 
of competent jurisdiction” (expressly 
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designated as such by Congress in the 
Saving to Suitors Clause). 


Federal Court Ticket Provisions, 
Nondiversity Passenger-suitors, 
and Jury Trials 

If an alien corporate cruise carrier 
has federal forum provisions in its 
cruise ticket, and also bases itself in 
the same U.S. state it chooses as the 
locale for its passenger lawsuits, then 
all its passengers who reside there 
and its alien passengers, (who all lack 
diversity of citizenship with such a 
carrier) and all its passengers whose 
claims are worth less than $75K (the 
federal diversity jurisdictional mini- 
mum) may initiate suits against the 
carrier only on the admiralty side of 
federal court.”’ 

Federal admiralty court techni- 
cally can entertain “any civil case of 
admiralty or maritime jurisdiction.””* 
However, there are no jury trials of 
right on the federal admiralty side.”° 
By contrast, jury trials are guaranteed 
by the Seventh Amendment on the 
law side of federal court; and in state 
courts by most state constitutions.*° 
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Whether any form of binding jury 
trial is available to cruise passengers 
in federal admiralty court is an open 
question. There is a dearth of reported 
cases to demonstrate that consensual, 
binding jury trials under Fed. R. Civ. 
P. 39(c), routinely take place in federal 
admiralty court. Today’s cruise car- 
riers certainly do not agree in their 
passenger tickets to give such consent; 
and the world’s largest cruise carrier 
(Carnival) has a documented history 
of successfully opposing jury trials in 
federal admiralty court.*! 

In any event, a federal admiralty 
bench trial, or even a jury trial re- 
quiring the consent of a defendant, 
is certainly not a constitutionally 
sufficient substitute for a jury trial 
of right (which only exists in state 
court for passengers whose claims fail 
any requirement for federal diversity 
jurisdiction);*” and a litigant actively 
seeking a jury trial surely takes a 
huge legal “hit” when the remedy 
degrades from a constitutional right 
to a mere consensual bargaining chip 
controlled by an opponent. 

Substituting the prospect of a 


federal admiralty bench trial (or any 
other unsatisfactory replacement) for 
a constitutionally-guaranteed jury 
trial in a state common law court 
(as ad-hoc federal forum provisions 
do for all passengers whose claims 
don’t satisfy all federal diversity 
requirements) clearly represents, in 
constitutional terms and by most 
other rational measurements or com- 
parisons, a “weakening” or “lessening” 
of “the right [of a maritime passenger] 
to a trial by court of competent juris- 
diction” (in apparent violation of 46 
U.S.C. §183¢e(a)).*° 


Can a Nondiversity Passenger- 
suitor’s Right to Jury Trial in 
State Court be Waived in a 
Cruise Ticket? 

If an arbitration agreement in a 
shoreside commercial setting can 
validly operate to waive a jury trial of 
right, why can’t a maritime contract of 
adhesion accomplish the same result 
for nondiversity passenger-suitors 
who are thereby diverted from a state 
court jury action into nonjury federal 
admiralty court? 
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One reason is 46 U.S.C. §183c(a), 
a maritime nonwaiver statute which 
precludes arbitration agreements in 
marine passenger tickets for “U.S.- 
touching” voyages.” Title 46 U.S.C. 
§183c(a) was originally enacted in 
1936 to promote uniformity of rights 
and remedies among all passengers 
embarking on voyages from or be- 
tween U.S. ports. Under federal court 
provisions in a cruise ticket, however, 
one subgroup of passengers (whose 
claims satisfy all federal diversity 
requirements) retains their constitu- 
tional right to a jury trial associated 
with a common law remedy, while the 
other subgroup (whose claims fail one 
or more diversity requirements) does 
not. Such incongruous legal outcomes 
among different passengers of the 
same carrier would seem to clash with 
the uniformity objectives of 46 U.S.C. 
§183¢c(a). 

Even assuming, however, that such 
anomalies were otherwise gener- 
ally permissible in spite of 46 U.S.C. 
§183c(a) and other applicable public 
policy (e.g., Fla. Const. art. I, §22 
— “trial by jury”), the specific ticket 
language currently employed by Car- 
nival and NCL may not be legally 
sufficient to waive a jury trial of right 
(retained only in state court for non- 
diversity passenger-suitors). 

For example, in Sullivan v. Ajax 
Navigation Corp., and Celebrity 
Cruises, Inc., 881 F. Supp. 906 (S. D. N. 
Y. 1995), the court refused to enforce 
a now-defunct federal forum clause of 
Celebrity Cruises (today a “brand” of 
Royal Caribbean Cruises, Ltd.). The 
relevant clause was properly placed 
in the ticket, had the correct font size, 
and specifically required all passen- 
gers to originally file their suits on 
the federal admiralty-side “without 
demand for jury trial.” Mrs. Sullivan 
defied the clause and filed her passen- 
ger injury suit against the carrier as a 
diversity case on the federal law side 
and demanded a Seventh Amendment 
jury trial. The carrier moved to strike 
the jury trial demand. However, the 
US. district court denied the carrier’s 
motion, noting: 


The right to a jury trial is guaranteed 
by the United States Constitution. U.S. 
Const. Amend. VII. “It is elementary that 
the Seventh Amendment right to a jury 


trial is fundamental and that its protec- 
tion can only be relinquished knowingly 
and intentionally....A presumption exists 
against waiving the right to a jury trial 
[citations omitted].” 

Defendant has not sought to prove... 
plaintiff was aware that she was relin- 
quishing a constitutional right at the 
time she boarded the cruise ship. The 
contract, with its standardized language, 
was drafted by the defendant. Further, it 
was non-negotiable; plaintiff had no choice 
other than to accept the contract as writ- 
ten. Absent proof to the contrary, such an 
inequality in relative bargaining positions 
suggests that the asserted waiver was nei- 
ther knowing nor intentional. (Emphasis 
added.) 


In 2004, a federal court in Florida 
reached the same conclusion concern- 
ing a similar cruise ticket.®*° 

The marine passenger carriers who 
today are attempting to employ ticket 
language to divert their nondiversity 
passenger-suitors from state court di- 
rectly into nonjury federal admiralty 
court seem to be seeking the same net, 
impermissible result as the carrier 
in Sullivan, only without mentioning 
the words “jury trial” or “admiralty” 
anywhere in their tickets. 

At least one U.S.-based alien carrier 
(Carnival) has incorrectly claimed in 
a lawsuit to have diversity of citizen- 
ship with its alien passengers (who 
presumably would then be able to 
obtain a Seventh Amendment jury 
trial on the federal law side). Par- 
enthetically, if the carrier itself is 
confused about the concept, then its 
passengers can hardly be expected to 
comprehend before the cruise exactly 
who, if injured by the carrier on the 
cruise, will be relegated to the admi- 
ralty (nonjury) side of federal court 
after the cruise. 

If an alien carrier that chooses the 
same USS. state as both headquarters 
and lawsuit forum somehow retained 
diversity of citizenship with its alien 
passenger-suitors, then under a federal 
forum clause the “only” losers (of a jury 
trial of right) by reason of citizenship 
would be that carrier’s passenger-suitors 
who happen to reside in the forum state 
(e.g., all passenger-suitors of Carnival 
and NCL from the state of Florida). 


Conclusion 

In Lake Tankers Corp. v. Henn, 
354 U.S. 147, 152 (1957), the court 
observed that, 
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to expand the scope of exclusive jurisdic- 
tion to prevent [maritime] state court ac- 
tions “would transform the [Limitation of 
Liability] Act from a protective instrument 
to an offensive weapon by which the ship 
owner could deprive suitors of their com- 
mon-law rights....The ship owner’s right to 
limit liability is not so boundless.” 


“(Aln offensive weapon [to] deprive 
suitors of their common law rights” 
may be an apt description of federal 
forum provisions in cruise tickets. 
Such provisions deny all passengers 
their “historic option” under Saving 
to Suitors to elect a state forum and 
further deny a jury trial of right to 
nondiversity passenger-suitors by 
requiring them to initiate their suits 
in nonjury federal admiralty court 
instead of in a state common law 
court. 

To restore status quo ante (circa 
1789-2002) to U.S. maritime pas- 
senger suits, a court could simply 
hold that where a marine carrier 
of passengers employs a contract of 
adhesion to deliberately steer all its 
passenger suits into (instead of out of) 
the legal waters of a particular U.S. 
locality, each and every one of those 
passengers shall nevertheless retain 
their “historic option” under Saving 
to Suitors to initiate and fully pursue 
their cases to conclusion in state court 
there, subject to any defendant’s tra- 
ditional right to remove any appropri- 
ate state suit to federal court. Such a 
ruling would be the legal equivalent 
of clicking the system restore utility 
on a computer. 

Neither Bremen nor Shute should 
provide carriers an “escape hatch” 
from such a ruling. The plaintiffs in 
Bremen and Shute both voluntarily 
initiated their actions on the admi- 
ralty (nonjury) side of federal court 
rather than in state court and both 
cases involved only geographical 
forum clauses. Therefore, neither 
Bremen nor Shute implicated the 
Saving to Suitors Clause or any of the 
public policy issues discussed in this 
article. 

On the other hand, enforcing ad-hoc, 
private federal forum provisions in a 
particular foreign cruise line’s pas- 
senger ticket would complete for that 
carrier the following legal trifecta: The 
carrier can register and flag all its ves- 
sels and incorporate itself outside the 
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US. to avoid most corporate income 
taxes and other domestic U.S. laws 
and regulations, while conducting 
its principal place of business, most 
of its passenger embarkations, and 
all its legal disputes with its (mostly 
U.S.) passengers inside a particular 
U.S. state; now with carte blanche to 
influence and compel the local courts 
within that state (notwithstanding 
contrary federal and state law) to 
deny state court merits access to that 
state’s resident passengers whose 
taxes support those courts, as well 
as to all other passengers, while the 
carrier itself nonetheless retains full 
merits access to those same state 
courts for all of its own commercial 
purposes.” 
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579, 580 (2d Cir. 2002); and Chick Kam 
Choo v. Exxon Corp., 764 F.2d 1148, 1152 
(5th Cir. 1985). 

See www.miamidadeclerk.com/civil/pub- 
search.asp (Search 2003—to date plaintiff 
filings by “Carnival” a/k/a “Carnival Corpora- 
tion” a/k/a “Carnival Corp.” a/k/a “Carnival 
Cruise Lines” and 2005—to date plaintiff 
filings by Norwegian Cruise Line). 
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Compelling Arbitration Disputes 
The Florida v. Federal Law Quagmire 


by H. Michael Muniz 


djudication of a motion to compel arbitration of 

a dispute by a trial court often presents a pano- 

ply of issues whether the parties’ agreement to 

arbitrate is invoked pursuant to Florida or fed- 
eral law. A client’s contractual choice of law, however, may 
be dispositive as to whether a trial court rules in favor of 
compelling the parties to arbitrate. While Florida courts 
have determined the standard for adjudicating motions 
to compel arbitration is the same under Florida or federal 
law,' the application of federal law is materially distinct 
from Florida law, which a majority of state appellate courts 
have yet to recognize. One Florida appellate court has gone 
so far as to state, “when determining the existence of a valid 
written agreement or an arbitrable issue, the inquiry and 
result would be the same. Thus, an inquiry into waiver 
should also yield the same result, regardless of whether 
the dispute is to be arbitrated pursuant to the federal Act 
or the Florida [Arbitration] Code.” 

This article, however, is not intended to provide Florida 
practitioners with all of the nuances and distinctions be- 
tween Florida and federal law concerning adjudication of 
motions to compel arbitration. Instead, the author hopes to 
inform practitioners of some material differences between 
the two bodies of law. Undoubtedly, selection of Florida as 
opposed to federal law concerning rights to arbitration 
could result in the parties’ dispute being resolved through 
judicial proceedings rather than the intended arbitral 
forum. 


Some Similarities between Florida and Federal Law 
Certain federal and state arbitration procedures are 
virtually identical.’ Additionally, a trial court’s ruling on a 


motion to compel arbitration is subject to de novo review.* 
Thus, the standard of review on appeal is identical whether 
considered under federal or Florida law. 

Like state law, the Federal Arbitration Act directs the 
court to conduct an evidentiary hearing when the existence 
of an arbitration agreement is in dispute.° Just like the 
Federal Arbitration Act, F.S. §682.03(1) also requires a 
hearing to determine whether there are disputed issues re- 
garding the making of the agreement to arbitrate or failure 
to comply.® If the court finds disputed issues regarding the 
making of the agreement or the failure, neglect, or refusal 
to perform same, the court is mandated to summarily 
hear and determine the issue, with the latter requirement 
contemplating an expedited evidentiary hearing.‘ 

Thus, there is indeed some similarity between Florida 
and federal law concerning the standard of appellate re- 
view on motions to compel arbitration and the procedure 
to be undertaken by a trial court when the existence of an 
arbitration agreement or the arbitration clause itself is in 
dispute. 


Standards for Adjudicating Motions to Compel 
Arbitration 

“The propriety of a motion to compel arbitration pursuant 
to §4 of the Federal Arbitration Act is a two-step inquiry.” 
“The first step is to determine whether the parties agreed 
to arbitrate.”® “The second step in ruling on a motion 
to compel arbitration involves deciding whether legal 
constraints external to the parties’ agreement foreclosed 
arbitration.”"° If there are no impediments to the parties’ 
agreement that foreclose arbitration, it is unnecessary to 
address the second step in the analysis.'! Furthermore, the 
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Federal Arbitration Act (FAA) makes 
enforceable a written arbitration 
provision in a contract evidencing a 
transaction involving commerce.” 
Where the contract falls within the 
scope of the FAA, federal law applies.’ 
When an arbitration agreement 
contains a choice-of-law provision, 
that provision must be honored, and 
a court interpreting the agreement 
must follow the law of the jurisdiction 
selected by the parties." 

Agreements to arbitrate are akin 
to forum-selection clauses.'° Even if 
a clause was designed to ensure that 
Florida law would govern enforce- 
ment of the arbitration provisions, 
the FAA would be dispositive.'® 
When the governing law provision is 
the FAA and the parties’ agreement 
plainly falls within the ambit of this 
federal substantive statute, the lower 
court is under a mandate to order the 
parties to arbitration.'’ Thus, under 
federal law, often the sole question to 
be decided by a trial court is simply 
to determine whether the parties 
agreed to arbitrate, which can be 
decided in the absence of a written 
agreement.'® 

In stark contrast, Florida’s appel- 
late courts have expressed under 
both federal statutory provisions and 
Florida’s arbitration code that there 
are three — not two — elements for 
courts to consider in ruling on a mo- 
tion to compel arbitration of a given 
dispute: 1) whether a valid written 
agreement to arbitrate exists; 2) 
whether an arbitrable issue exists; 
and 3) whether the right to arbitration 
was waived."” 

As to whether a valid written agree- 
ment to arbitrate exists, the appellate 
court for the 11th Circuit has rejected 
that notion and “held that the lack of 
a written agreement is not an impedi- 
ment to arbitration.””’ Accordingly, 
a written agreement is not required 
under federal law, but is required un- 
der Florida law; a material distinction 
between these bodies of law. 

Second, whether an arbitrable issue 
exists under federal law, similarly, is 
either determined by what the parties 
agreed to or is a matter for the arbi- 
trator to decide, not the trial court.”! 
The answer to the question of who has 
primary authority to decide whether 


a party has agreed to arbitrate can 
make a critical difference to a party 
resisting arbitration.*? However, 
the answer to the “who” question is 
actually fairly simple.”* Just as the 
arbitrability of the merits of a dispute 
depends upon whether the parties 
agreed to arbitrate the dispute, the 
question of who has primary power 
to decide arbitrability turns upon 
what the parties agreed about that 
matter.” 

Notably, the U.S. Supreme Court 
agrees that a court must defer to an 
arbitrator's arbitrability decision when 
the parties submitted that matter to 
arbitration.”» When deciding whether 
the parties agreed to arbitrate a cer- 
tain matter (including arbitrability), 
courts generally apply ordinary state 
law principles that govern formation of 
contracts.*° When courts decide wheth- 
er a party has agreed that arbitrators 
should decide arbitrability, courts 
should not assume that the parties 
agreed to arbitrability unless there is 
clear and unmistakable evidence that 
they did so.” 

Stated otherwise, the question of 
arbitrability is an issue for judicial 
determination unless the parties 
clearly and unmistakably provide oth- 
erwise.”> However, procedural ques- 
tions which grow out of the dispute 
and bear upon its final disposition are 
presumptively not for the judge, but 
rather for an arbitrator to decide.”® 

As to the third element, whether 
the right to arbitration was waived, 
the presumption is also that the 
arbitrator should decide allegations 
of waiver, delay, or a like defense to 
arbitrability.*° Further, the Revised 
Uniform Arbitration Act of 2000 
states that an arbitrator “shall de- 
cide whether a condition precedent 
to arbitrability has been fulfilled 
and in the absence of an agreement 
to the contrary, issues of procedural 
arbitrability are for the arbitrators 
to decide.”*! 

Under the Florida or federal view, 
only an attack on the making of the 
arbitration provision of the contract 
raises an issue for the court to de- 
cide.*” “A challenge to the validity or 
enforceability of a contract generally, 
as distinguished from a challenge to 
the validity of the arbitration clause 
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specifically, is subject to arbitration, 
under both the Florida Arbitration 
Code and the FAA.”** Under the 
FAA,*™ a trial court must grant a mo- 
tion to compel arbitration if it is satis- 
fied that the parties actually agreed 
to arbitrate the dispute.® 

Congress has, thus, mandated the 
enforcement of arbitration agree- 
ments.*° Nothing in the FAA indicates 
that the broad principle of enforceabil- 
ity is subject to any additional limita- 
tions under state law.*’ In fact, a party 
is well served to seek judicial impri- 
matur in order to compel parties to a 
dispute into arbitration.** Congress’ 
clear intent in the Arbitration Act is 
to move the parties to an arbitrable 
dispute out of court into arbitration 
as quickly and easily as possible.*® 
“Arbitration laws are passed to expe- 
dite and facilitate the settlement of 
disputes and avoid the delay caused 
by litigation. It was never intended 
that these laws should be used as a 
means of furthering and extending 
delays.”*° 

The federal courts of appeal have 
consistently concluded that questions 
of arbitrability must be addressed 
with a healthy regard for the federal 
policy favoring arbitration with which 
we agree.’! “The Arbitration Act es- 
tablishes that, as a matter of federal 
law, any doubts concerning the scope 
of arbitrable issues should be resolved 
in favor of arbitration, whether the 
problem at hand is the construction 
of the contract language itself or any 
allegation of waiver, delay, or a like de- 
fense to arbitrability.”** Where inter- 
state commerce is involved, whether 
a party waived its right to arbitrate 
is controlled solely by federal law.** 
Moreover, the issue of waiver should 
not be decided by the lower court, but 
rather by the arbitrator.** 

Accordingly, federal court decisions 
make clear that the three elements 
considered by Florida state courts 
in adjudicating a motion to compel 
arbitration are not the same two ele- 
ments considered under federal law. 
Furthermore, only a challenge to the 
making of an agreement to arbitrate 
the dispute under federal law rests 
with the trial court, whereas all other 
issues are deferred to the arbitrator 
to decide. 


} 
4 
é 
i 
} 
q 
= } 
| 


| 


Is a Showing of Prejudice 
Required to Find Waiver of the 
Right to Arbitration? 

In considering the issue of whether 
a showing of prejudice is required 
under federal law, the Supreme Court 
of Florida, applicable federal law 
notwithstanding, affirmed the Second 
District Court of Appeal’s majority 
decision in Raymond James Fin. Serv., 
Inc. v. Saldukas, 851 So. 2d 853 (Fla. 
2d DCA 2003), holding that a showing 
of prejudice was not required. Therein, 
the Second District majority stated 
the Fourth and Fifth districts have 
agreed with this court that no show- 
ing of prejudice is necessary in order 
to establish a waiver of the right to 
arbitrate.** However, that conclusion, 
later swept up in the Supreme Court’s 
Saldukas decision, did not comport 
with the cited Fourth and Fifth Dis- 
trict decisions or necessarily with 
federal law. Significantly, the Supreme 
Court accepted the Second District’s 
decision that Raymond James, by its 
inconsistent actions, waived the right 
to arbitrate.** If, indeed, inconsistent 
actions caused waiver of the right 
to arbitrate, that conclusion alone 
should have ended the inquiry.’ For 
some inexplicable reason, the Florida 
Supreme Court did not stop there. 

Significantly, the Fifth District, 
in Morrell, did not conclude that no 
showing of prejudice was required 
as adopted by the Second District. 
Instead, the Fifth District concluded 
that a party who opposes arbitration 
need not demonstrate actual prejudice 


unless waiver is premised on delay in 


asserting the right.** 

Stated otherwise, if waiver is 
premised on delay in asserting the 
arbitration right, then a showing of 
prejudice is required.*® Despite the 
Florida Supreme Court proceeding 
beyond where it should, the court in 
Saldukas did not address the issues of 
whether waiver of an arbitration right 
premised on delay requires a showing 
of prejudice or whether a finding of 
prejudice is required where it is not 
clear that a party has foregone its con- 
tractual right to arbitrate. Likewise, 
the Third District, relying on Finn, 
and acknowledging that federal law 
controlled, nonetheless found that 
the FAA does not require a finding of 
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prejudice before a waiver of the right 
to arbitration may be found.* 

In approving the Second District 
decision, based upon the accepted 
facts and circumstances of Saldukas, 
the Florida Supreme Court’s holding 
was that a showing of prejudice is 
not required where a party has acted 
inconsistently with its arbitration 
right. However, in reaching its conclu- 
sion, the Supreme Court overlooked 
or declined to attempt to harmonize 
the federal court decisions.*! The 
Supreme Court also applied state 
law — declaring itself at liberty to 
do so — rather than federal law and, 
assertedly, agreed with Nat'l Found. 
for Cancer Research v. A.G. Edwards 
& Sons, Inc., 821 F.2d 772, 774 (D.C. 
Cir. 1987).*? 

The Florida Supreme Court, like 
the Second District, declared there 
was a split among the federal courts 
on the issue of waiver of the right to 
arbitrate and a showing of prejudice, 
without effectively analyzing those 
federal court decisions.** 

Notably, under the law of the 11th 
Circuit, a party has waived its right to 
arbitrate if, under the totality of the 
circumstances, the party has acted 
inconsistently with the arbitration 
right and in so acting has in some way 
prejudiced the other party.** “When 
determining whether the other party 
has been prejudiced, we may consider 
the length of delay in demanding 
arbitration and the expense incurred 
by that party from participating in the 
litigation process.” 

With due regard for federal law,*® 
Second District Judge Canady astutely 
recognized that the cases the major- 
ity opinion cited clearly indicate the 
weight of federal authority supports 
the view that some showing of preju- 
dice is necessary to establish that a 
right to arbitrate has been waived.” 

For the proposition that a showing 
of prejudice is required under federal 
law, the Second District majority cited 
four decisions; namely, S&H Contrac- 
tors, Inc. v. A.J. Taft Coal Co., 906 F.2d 
1507, 1514 (11th Cir. 1990); Fraser v. 
Merrill Lynch Pierce, Fenner & Smith, 
Inc., 817 F.2d 250, 251-52 (4th Cir. 
1987);°° Fisher v. A.G. Becket Paribas, 
Inc.,791 F.2d 691,693 (9th Cir. 1986);*° 
Rush v. Oppenheimer & Co., 779 F.2d 


885, 887 (2d Cir. 1985). 

For the contrary proposition, the 
Second District majority cited two 
federal court decisions that instead 
found prejudice is not required 
only where it is clear that a party 
has foregone its contractual right 
to arbitrate: St. Mary’s Med. Ctr. of 
Evansville, Inc. v. Disco Aluminum 
Prod. Co., 969 F.2d 585, 590 (7th Cir. 
1992);*! Nat'l Found. for Cancer Re- 
search v. A.G. Edwards & Sons, Inc., 
821 F.2d 772, 777 (D.C. Cir. 1987). 
Stated otherwise, a finding of preju- 
dice may be required where it is not 
clear that a party has foregone its 
contractual right to arbitrate.® 

Thus, the contours of federal law, as 
determined by a super majority™ of 
federal appellate courts, fundamentally, 
are readily harmonized. Those decisions 
among the federal circuits appear best 
exemplified by the 11th Circuit decision 
in S&H: A party has waived its right 
to arbitrate if, under the totality of 
the circumstances the party has acted 
inconsistently with the arbitration 
right and in so acting has in some way 
prejudiced the other party.® 

To the extent a Florida state court is 
challenged to decide the issue of waiver 
under federal law, it should decline to 
do so under current principles of federal 
law and refer the matter to arbitration. 
However, if the court deems it appropri- 
ate to decide the waiver issue, it should 
conduct an initial inquiry to determine 
whether a party has foregone its right 
to arbitrate because it has acted incon- 
sistently with the right to arbitrate. If, 
based on the facts and circumstances, 
the court determines that a party has 
not acted inconsistently with the right 
to arbitrate, then it is not necessary to 
address the issue of prejudice to the 
opposing party.®° However, if the court 
is left with any doubt that a party may 
have acted inconsistently with the 
right to arbitrate, the court may then 
turn to determine whether in so acting, 
that party has in some way prejudiced 
the other party.” “When determining 
whether the other party has been 
prejudiced, we may consider the length 
of delay in demanding arbitration and 
the expense incurred by that party 
from participating in the litigation 
process.”** 
Thus, while the Florida Supreme 
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Court determined, under federal law, 
that a showing of prejudice is not 
required to find waiver of the right to 
arbitration, its Saldukas decision ap- 
pears to stand at odds and in contrast 
with a majority of federal courts who 
have decided this same issue. 


Conclusion 

Although the appellate courts of 
Florida, including the Florida Supreme 
Court, have determined, inter alia, the 
standard for adjudicating motions to 
compel arbitration is the same under 
Florida or federal law, practitioners 
would be wise to reconsider the ap- 
plication of federal law, which affords 
greater deference to arbitration than 
Florida law. Accordingly, practitioners 
wishing to ensure clients an arbitral 
forum may find that contractual pro- 
visions specifying federal arbitration 
law and federal arbitration rights, 
which are liberally construed, are the 


preferred choice. 

' Seifert v. U.S. Home Corp., 750 So. 2d 
633, 636 (Fla. 1999); Rappa v. Island 
Club West Dev., Inc., 890 So. 2d 477, 480 
(Fla. 5th D.C.A. 2004); Fla. Power Corp. 


v. City of Casselberry, 793 So. 2d 1174, 
1178-79 (Fla. 5th D.C.A. 2001); Benedict 
v. Pensacola Motor Sales, Inc., 846 So. 2d 
1238, 1241-42 (Fla. 1st D.C.A. 2003); Ter- 
minix Int'l Co. v. Ponzio, 693 So. 2d 104, 
106 (Fla. 5th D.C.A. 1997); Raymond 
James Fin. Services, Inc. v. Saldukas, 
896 So. 2d 707, 711 (Fla. 2005). 

? Benedict v. Pensacola Motor Sales, 
Inc., 846 So. 2d 1238, 1241-42 (Fla. 1st 
D.C.A. 2003). 

3 Merrill Lynch Pierce Fenner & Smith, 
Inc. v. Melamed, 425 So. 2d 127, 128 n.4 
(Fla. 4th D.C.A. 1982)(citing Fia. Srar. 
§682.03(1), with 9 U.S.C. §4) [hereinafter 
Melamed II}. 

* Bess v. Check Express, 294 F.3d 1298, 
1302 (11th Cir. 2002); Benedict v. Pen- 
sacola Motor Sales, Inc. , 846 So. 2d 1238, 
1240 (Fla. 1st D.C.A. 2003). 

5 Linea Naviera De Cabotaje, C.A. v. 
Mar Caribe De Navegacion, C.A., 169 F. 
Supp. 2d 1341, 1348 (M.D. Fla. 2001)(cit- 
ing §4 of the Federal Arbitration Act); 
Moses H. Cone Mem’! Hosp. V. Mercury 
Constr. Corp., 460 U.S. 1, 22 (1983); Mer- 
rill Lynch Pierce Fenner & Smith, Inc. v. 
Melamed, 425 So. 2d at 128 (providing 
that these statutes “offer a realistic solu- 
tion in the form of a carefully crafted ab- 
breviated and summary procedure.”). 

® Merrill Lynch Pierce Fenner & Smith, 
Inc. v. Melamed, 425 So. 2d at 128-29. 

7 Id. at 129; see Kemiron Atl., Inc. v. 
Aguakem Int'l, Inc., 290 F.3d 1287, 
1289-90 (11th Cir. 2002)(observing the 


district court conducted an evidentiary 
hearing on the motion to stay the pro- 
ceeding pending arbitration, wherein 
the testimony showed that neither party 
had triggered the duty to arbitrate); 
Tandem Health Care of St. Petersburg, 
Ine. v. Whitney, 897 So. 2d 531, 532 (Fla. 
2d D.C.A. 2005)(finding error by the 
trial court where the parties disputed 
the existence of an agreement to arbi- 
trate, which required the adjudication of 
several mixed questions of law and fact, 
and the trial court failed to conduct an 
evidentiary hearing); Houchins v. King 
Motor Co., 906 So. 2d 325, *9 -*10 (Fla. 
4th D.C.A. 2005)(citing Melamed II); 
Merrill Lynch Pierce Fenner & Smith, 
Inc. v. Falowski, 425 So. 2d 129, 130 
(Fla. 4th D.C.A. 1982)(citing Melamed 
I and quashing the order denying 
motion so compel arbitration because 
the trial court failed to conduct an 
evidentiary hearing, which hearing 
held was “based upon legal argument 
by the parties, memoranda of law, and 
cases cited therein”); Travelers Ins. Co. 
v. Irby Constr. Co., 816 So. 2d 829, 830 
(Fla. 3d D.C.A. 2002)(concluding a court 
must summarily hear and determine 
disputed issues regarding arbitration 
in an expedited evidentiary hearing 
where “the parties clearly disagree as 
to the existence and applicability of any 
agreement to arbitrate”). 

‘ Klay v. Pacific Health Sys., Inc., 389 
F.3d 1191, 1200 (11th Cir. 2004). 
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* Mitsubishi Motors Corp. v. Soler 
Chrysler-Plymouth, 473 U.S. 614, 628 
(1985). 

Klay, 389 F.3d at 1200; Mitsubishi, 
473 US. at 628. 

"| Klay, 389 F.3d 1191, 1200 n.10 (11th 
Cir. 2004); see Mitsubishi, 723 F.2d 155, 
161-66 (Ist Cir. 1983)(discussing wheth- 
er there existed any legal constraints 
external to the parties’ agreement that 
foreclosed arbitration of claims made). 

'2 MS Dealer Service Corp. v. Franklin, 
177 F.3d 942, 948 (11th Cir. 1999). 

'S Marine Envir. Partners, Inc. v. John- 
son, 863 So. 2d 423, 425 (Fla. 4th D.C.A. 
2003); Allied-Bruce Terminix Cos. v. 
Dobson, 513 U.S. 265, 277 (1995)(hold- 
ing that the word “involving” signals an 
intent to exercise Congress’ commerce 
power to the fullest). 

'§ Howsam v. Dean Witter Reynolds, 
Inc., 537 U.S. 79, 87 (2002)(Thomas J., 
concurring in the judgment)(citing Volt 
Info. Sciences, Inc. v. Board of Trustees, 
489 U.S. 468, 478-79 (1989). 

'S Anders v. Hometown Mortgage Ser- 
vices, Inc., 346 F.3d 1034, 1029 (11th Cir. 
2003). 

'© Huber, Hunt & Nichols, Inc. v. Archi- 
tectural Stone Co., 625 F.2d 22, 26 n.8 
(11th Cir. 1980)(concluding as such, 
based on a general contract that pro- 
vided “that it shall be governed by the 
law of the place where the project is 
located”). 

'T Dean Witter Reynolds Inc. v. Byrd, 470 
U.S. 213, 219 (1985)(concluding that a 
court must compel arbitration of other- 
wise arbitrable claims, when a motion 
to compel arbitration is made). 

'S Buckeye Check Cashing, Inc. v. Car- 
degna, 126 S.Ct. 1204, 1208-09 (2006) 
(providing unless the challenge is to 
the arbitration clause itself, the issue 
of the contract’s validity is considered 
by the arbitrator in the first instance). 
This opinion reversed the decision of the 
Supreme Court of Florida which held 
that “an arbitration provision contained 
in a contract which is void under Florida 
law cannot be separately enforced while 
there is a claim pending in a Florida 
trial court that the contract containing 
the arbitration provision is itself illegal 
and void ab initio” in Cardegna v. Buck- 
eye Check Cashing, Inc. , 894 So. 2d 860, 
861 (Fla. 2005). 

See note 1. 
°° MS Dealer Service Corp. v. Franklin, 
177 F.3d 942, 947 (11th Cir. 1999). 

*! Buckeye Check Cashing, Inc. v. Carde- 
gna, 126 §.Ct. 1204, 1208-09 (2006). 

* First Options of Chi., Inc. v. Kaplan, 
514 U.S. 938, 942 (1995). 

23 Td. 

“4 Id. at 943 (internal citations omit- 
ted). 

°° Id. at 944; Paladino v. Avnet Computer 
Tech., Inc., 134 F.3d 1054, 1061 & n.1 
(11th Cir. 1998)(assuming Florida law 
applied, however, concluded that prin- 
ciples of contract construction are, in 
any event, matters of hornbook law). 

* Kaplan, 514 U.S. at 944. 
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°° Howsam v. Dean Witter Reynolds, Inc., 
537 U.S. 79, 83 (2002) (emphasis by the 
court). 

* Td. at 84. 

Td. (citing Moses H. Cone Mem’ Hosp. 
v. Mercury Constr. Corp., 460 U.S. 1, 24- 
25 (1983)(discussed infra)). 

‘| Howsam v. Dean Witter Reynolds, 
Inc., 537 U.S. at 85; Terminix Int'l Co. v. 
Ponzio, 693 So. 2d 104 (Fla. 5th D.C.A. 
1997)(concluding the Federal Arbitra- 
tion Act, 9 U.S.C. §2, et seq., mandates 
arbitration of a claim brought on a 
contract containing a written agree- 
ment calling for arbitration where the 
contract evidences a transaction involv- 
ing interstate commerce). The Terminix 
court further acknowledged the U.S. 
Supreme Court decision in Allied-Bruce 
Terminix Co. v. Dobson, 513 U.S. 265 
(1995), in which the Supreme Court, 
citing a strong federal policy favoring 
enforceability of arbitration provisions, 
held that the act is entitled to a broad 
construction, one that extends to the 
limits of Congress’ commerce clause 
power. The Allied-Bruce court, in order- 
ing arbitration, explained that where 
the transaction involves (i.e., affects) 
interstate commerce, it is within the 
ambit of the act, even if the parties did 
not contemplate an interstate commerce 
transaction. Terminix Int'l Co. v. Ponzio, 
693 So. 2d at 106; Allied Bruce Terminix 
Co. v. Dobson, 513 U.S. at 274-82. More- 
over, an order to arbitrate the particular 
grievance should not be denied unless it 
may be said with positive assurance that 
the arbitration clause is not susceptible 
of an interpretation that covers the as- 
serted dispute. United Steelworkers of 
Am. V. Warrior & Gulf Navigation Co., 
363 U.S. 574, 582-83 (1960). Where “the 
parties to contracts are from different 
states performance necessarily entailed 
interstate commerce.” Huber, Hunt & 
Nichols, Inc. v. Architectural Stone Co., 
625 F.2d 22, 25 (11th Cir. 1980). 

* John B. Goodman Ltd. P’ship v. THF 
Constr., Inc., 321 F.3d 1094, 1098 (11th 
Cir. 2003). 

* Bia. Srar., Ch. 682 (2006). 

“4 The FAA is a congressional declara- 
tion of a liberal policy favoring arbitra- 
tion agreements, notwithstanding any 
state substantive law of arbitrability, 
applicable to any arbitration agreement 
within the coverage of the act. Moses 
H. Cone Mem’ Hosp. v. Mercury Constr. 
Corp., 460 U.S. 1, 24 (1983); Southland 
Corp. v. Keating, 465 U.S. 1, 10 (1984). 
In so enacting, Congress withdrew the 
power of the states to require a judicial 
forum for the resolution of claims which 
the contracting parties agreed to resolve 
by arbitration. Southland Corp. v. Keat- 
ing, 465 U.S. at 10. 

* John B. Goodman Ltd. P’ship v. THF 
Constr., Inc., 321 F.3d 1094, 1098 (11th 
Cir. 2003)(citing 9 U.S.C. §3 and Bess); 
Bess v. Check Express, 294 F.3d 1298, 
1304 (11th Cir. 2002). 

“6 Southland Corp. v. Keating, 465 U.S. 
at 10. 


38 United Steelworkers of Am. v. Warrior 
& Gulf Navigation Co., 363 U.S. 574, 585 
(1960)(concluding the judiciary sits in 
these cases to bring into operation an 
arbitral process). 

°° Moses H. Cone Mem’l Hosp. v. Mercury 
Constr. Corp., 460 U.S. 1, 22 (1983). 

*° Merrill Lynch Pierce Fenner & Smith, 
Inc. v. Melamed, 425 So. 2d 127, 129 n.5 
(Fla. 4th D.C.A. 1982)(Melamed II, citing 
Radiator Specialty Co. v. Cartoon Mills, 
Inc., 97 F.2d 318, 319 (4th Cir. 1938). 

'! Moses H. Cone Mem’ Hosp. v. Mercury 
Constr. Corp., 460 U.S. at 1. 

" Td. at 24-25. Merrill Lynch Pierce 
Fenner & Smith, Inc. v. Melamed, 
405 So. 2d 790, 791 (Fla. 4th D.C.A. 
1981)(Melamed I, holding state courts 
are bound to apply the Federal Arbitra- 
tion Act when it applies) agreed with 
Oppenheimer & Co. v. Young, 456 So. 2d 
1175, 1189 (Fla. 1984); vacated on other 
grounds, Oppenheimer & Co. v. Young, 
470 U.S. 1078 (1985). 

"’ S&H Contractors, Inc. v. A.J. Taft 
Coal Co., 906 F.2d 1507, 1514 (11th Cir. 
1990); Huber, Hunt & Nichols, Inc. v. 
Architectural Stone Co., 625 F.2d 22, 25 
& n.8 (5th Cir. 1980).The 11th Circuit 
adopted all decisions of the former Fifth 
Circuit handed down prior to October 
1, 1981 as binding precedent. Bonner v. 
City of Pritchard, 661 F.2d 1206, 1209 
(11th Cir. 1981)(en banc). 

' Howsam v. Dean Witter Reynolds, Inc., 
537 U.S. 79, 83 (2002); Moses H. Cone 
Mem’ Hosp. v. Mercury Constr. Corp., 
460 U.S. 1, 24-25 (1983). 

® Raymond James Fin. Serv., Inc. v. 
Saldukas, 851 So. 2d 8538, 857 (Fla. 2d 
D.C.A. 2003). Both the Second District 
and the Florida Supreme Court cited 
with approval the Fifth District’s deci- 
sion in Morrell v. Wayne Frier Mfr’d. 
Home Ctr., 834 So. 2d 395 (Fla. 5th 
D.C.A. 2003). Raymond James Fin. Serv., 
Inc. v. Saldukas, 896 So. 2d 707, 710-11 
(Fla. 2005). 

‘© Raymond James Fin. Serv., Inc. v. 
Saldukas, 896 So. 2d 707, 710 & n.3 (Fla. 
2005)(declining to review the issue). 

Fla. Educ. Assoc. / United v. Sachs, 650 
So. 2d 29 (Fla. 1995)(holding “a trial court 
may determine whether the parties to an 
arbitration agreement have, by their sub- 
sequent conduct, waived their contractual 
right to arbitration”). 

'S Morrell v. Wayne Frier Mfr'd. Home 
Ctr., 834 So. 2d 395, 397 (Fla. 5th D.C.A. 
2003)(citing Beverly Hills Dev. Corp. v. 
George Wimpey of Fla., Inc., 661 So. 2d 
969, 971 (Fla. 5th D.C.A. 1995)(citing 
Finn v. Prudential-Bathe Sec., Inc., 523 
So. 2d 617 (Fla. 4th D.C.A. (1988) rev. 
denied, 531 So. 2d 1354 (Fla. 1988) cert. 
denied, 488 U.S. 917 (1988)). 

'' Finn v. Prudential-Bache See., Inc., 
523 So. 2d 617, 619 (Fla. 4th D.C.A. 
(1988). 

” Rosen v. Shearson Lehman Bros., Inc., 
534 So. 2d 1185, 1186-87 (Fla. 3d D.C.A. 
1988)(concluding it was comforted by the 
fact that our choice is consistent with 
the rule announced by Florida courts 
in cases deciding this same waiver issue 
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under the Florida Arbitration Code). 

5! Raymond James Fin. Serv., Inc. v. 
Saldukas, 896 So. 2d 707, 710-11 (Fla. 
2005). 

* Raymond James Fin. Serv., Inc. v. 
Saldukas, 896 So. 2d 707, 711 (Fla. 
2005)(stating in “our decisions we have 
not held that there is a requirement of 
proof of prejudice for there to be an ef- 
fective waiver of the right to arbitrate”). 
This statement was made without cita- 
tion to any precedential decision(s). See 
Cardegna v. Buckeye Check Cashing, 
Inc., 894 So. 2d 860, 875 (Fla. 2005)(Can- 
tero, J., dissenting)(concluding, in 
relevant part, “the majority’s decision 
contradicts federal law favoring arbi- 
tration”) cert. granted, 125 S.Ct. 2937 
(2005), rev. Buckeye Check Cashing, Inc. 
v. Cardegna, 126 S.Ct. 1204 (2006). 

Raymond James Fin. Serv., Inc. v. 
Saldukas, 896 So. 2d 707, 710 (Fla. 
2005); Raymond James Fin. Serv., Inc. 
v. Saldukas, 851 So. 2d 853, 858 (Fla. 2d 
D.C.A. 2003). 

“! S&H Contractors, Inc. v. A.J. Taft 
Coal Co., 906 F.2d 1507, 1514 (11th Cir. 
1990). The required proof of prejudice 
under federal circuit law where there 
is no clear showing that a party acted 
inconsistently with the right to arbi- 
trate, appears to be the most significant 
difference between federal and Florida 
law where “there is no requirement for 
proof of prejudice in order for there to 
be an effective waiver of the right to ar- 
bitrate.” Raymond James Fin. Services, 
Inc. v. Saldukas, 896 So. 2d 707, 710-11 
(Fla. 2005)(holding same, but errone- 
ously concluding “that federal law is 
consistent with Florida arbitration and 
contract law on this issue”). 

°° “The judiciary sits in these cases to 
bring into operation an arbitral process” 
and, therefore, a party does not waive 
its right to arbitration merely by filing 
a lawsuit wherein it expressly reserves 
its arbitration right. United Steelwork- 
ers of Am. v. Warrior & Gulf Navigation 
Co., 363 U.S. 574, 585 (1960). Notably, 
fundamental logic and reason dictate 
that if a party could not initiate a law- 
suit to compel the parties to arbitration, 
a refusing party could not and would 
not ever be compelled to arbitrate the 
dispute. 

Raymond James Fin. Serv., Inc. v. 
Saldukas, 851 So. 2d 853, 859 (Fla. 2d 
D.C.A. 2003)(Canady, J., concurring 
specially) (citing Britton v. Co-op Bank- 
ing Group, 916 F.2d 1405, 1412 (9th 
Cir. 1990)); Benedict v. Pensacola Motor 
Sales, Inc., 846 So. 2d 1238, 1241 (Fla. 
1st D.C.A. 2003)(providing the FAA has 
consistently been interpreted to require 
a showing of prejudice before an implied 
waiver of arbitration can be found); Rush 
v. Oppenheimer & Co., 779 F.2d 885, 887 
(2d Cir. 1985)(other citation omitted) 
disapprov. Raymond James Fin. Serv., 
Inc. v. Saldukas, 896 So. 2d 707, 711 
(Fla. 2005)(“to the extent in conflict”). 
Notably, Benedict addressed the ques- 
tion of “implied” not actual waiver and 


whether prejudice was required. 

°’ Provided that the dispositive ques- 
tion is whether the party objecting to 
arbitration has suffered actual prejudice. 
Id. at 252. “Neither delay nor the filing 
of pleadings by the party seeking a stay 
will suffice, without more, to establish 
waiver.” Id. Activity inconsistent with 
arbitration is also a material factor. Id. 
°° Because waiver of the right to arbi- 
tration is disfavored under federal law, 
any party arguing waiver of arbitration 
bears a heavy burden of proof. Fisher 
791 F.2d at 694 (citing Belke v. Merrill 
Lynch Pierce, Fenner & Smith, 693 F.2d 
1023, 1025 (11th Cir. 1982); St. Mary’s 
Med. Ctr. of Evansville, Inc. v. Disco 
Aluminum Prod. Co., 969 F.2d 585, 591 
(7th Cir. 1992)). Acts inconsistent with 
right to arbitration or prejudice from 
such acts may result in waiver. Fisher 
v. A.G. Becker Paribas, Inc., 791 F.2d at 
694-98. 

°° Raymond James Fin. Serv., Inc. v. 
Saldukas, 851 So. 2d 853, 857 (Fla. 2d 
D.C.A. 2003). Prejudice to the other 
party is the touchstone in determining 
waiver of the right to compel arbitration. 
Mere delay in seeking a stay of proceed- 
ings without some resultant prejudice 
to a party cannot carry the day. Id. at 
886-87. The Rush court further observed 
that the U.S. Supreme Court “noted 
that the legislative history of the [a]ct 
establishes that the purpose behind its 
passage was to ensure judicial enforce- 
ment of privately made agreements to 
arbitrate,” Jd. at 888 (citing Dean Witter 
Reynolds, Inc. v. Byrd, 470 U.S. 213, 219 
(1985)), “and to overrule the judiciary’s 
longstanding refusal to enforce agree- 
ments to arbitrate.” Dean Witter Reyn- 
olds, Inc. v. Byrd, 470 U.S. at 219. 

°! Like the Edwards court, the Disco 
court determined that the essential 
question is whether, based on the 
circumstances, the alleged defaulting 
party has acted inconsistently with the 
right to arbitrate. Disco, 969 F.2d at 
588. While the court concluded where 
it is clear that a party has foregone 
its right to arbitrate, a court may find 
waiver even if that decision did not 
prejudice the non-defaulting party, the 
court proceeded to agree with the lower 
court that St. Mary’s was prejudiced by 
Disco’s litigation activity. Jd. at 591. This 
holding makes perfect sense. 

® It is astonishing to recognize the mis- 
placed reliance on Edwards by Raymond 
James Fin. Serv., Inc. v. Saldukas, 896 
So. 2d 707, 711 (Fla. 2005), as well as by 
the Second District. This is particularly 
true because Edwards expressly stated 
“a court may consider prejudice to the 
objecting party as a relevant factor 
among the circumstances that the court 
examines in deciding whether the moving 
party has taken action inconsistent with 
the agreement to arbitrate.” Nat] Found. 
for Cancer Research v. A.G. Edwards & 
Sons, Inc., 821 F.2d at 777. The Edwards 
court further observed that substantial 
invocation of the litigation process may 
cause prejudice and detriment to the 


opposing party. Id. (citing Miller Brew- 
ing Co. v. Fort Worth Distrib. Co., 781 
F.2d 494, 497 (5th Cir. 1986)). Then, the 
court proceeded to “hold that in light of 
appellant’s delay [over three years] in 
seeking arbitration, its extensive involve- 
ment in pretrial discovery, its invocation 
of summary judgment procedures, and 
the resulting prejudice to appellee, Ed- 
wards cannot now rely on its customer 
agreement with NFCR to compel arbitra- 
tion.” Edwards at 778. Edwards plainly 
does not support the Saldukas decisions 
reached by the Second District and the 
Florida Supreme Court for the proposi- 
tion on which these state appellate courts 
drew their conclusions. 

°8 See Reid Burton Constr., Inc. v. Car- 
penters Dist. Council, 614 F.2d 698, 702 
(10th Cir. 1980)(considering a variety of 
factors including prejudice by delay to 
conclude there was a waiver) cert. denied 
449 US. 824 (1980); Miller Brewing Co. 
v. Fort Worth Dist. Co., 781 F.2d 494, 497 
(5th Cir. 1986)( providing waiver will be 
found when the party seeking arbitra- 
tion substantially invokes the judicial 
process to the detriment or prejudice of 
the other party). 

°! The Second, Fourth, Fifth, Seventh, 
Ninth, 10th, 11th, and the District of 
Columbia courts of appeal. 

°° S&H Contractors, Inc. v. A.J. Taft 
Coal Co., 906 F.2d 1507, 1514 (11th Cir. 
1990). 

°6 See Ivax Corp. v. B. Braun of Am., 
Inc., 286 F.3d 1309, 1315-16 (11th Cir. 
2002)( providing, “first, we decide if, un- 
der the totality of the circumstances, the 
party has acted inconsistently with the 
arbitration right, and, second, we look 
to see whether, by doing so, that party 
has in some way prejudiced the other 
party”). 

®? Id.; S&H Contractors, Inc. v. A.J. Taft 
Coal Co., 906 F.2d 1507, 1514 (11th Cir. 
1990). 

‘8 S&H Contractors, 906 F.2d at 1514; 
Disco, 969 F.2d 585, 591 (7th Cir. 1992); 
Nat’l Found. for Cancer Research v. A.G. 
Edwards & Sons, Inc., 821 F.2d 772, 775- 
78 (D.C. Cir. 1987). 
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City, COUNTY AND LOCAL 
GOVERNMENT LAW 


by Anne Trefz Gibson 


ocal governments and school 

boards throughout the state 

are working at a feverish 

pace to implement school 
concurrency systems in their respective 
jurisdictions. In 2005, the legislature 
adopted Senate Bill 360, mandating 
that public schools be added to the list 
of public facilities subject to the state- 
wide concurrency system in Chapter 
163, Part II of the Florida Statutes.' 
Simply put, concurrency requires that 
in order for development to be allowed 
to occur, the developer must demon- 
strate that sufficient capacity for the 
mandated public services exists or 
will be in place to serve their project. 
In the case of roads, for example, the 
developer must demonstrate that there 
are or will be sufficient trips available, 
within the time frame prescribed by 
both Florida Statutes and the Florida 
Administrative Code, on the affected 
road network to accommodate their de- 
velopment. Likewise, in the instance of 
potable water, it must be clearly shown 
that there is sufficient water available 
to meet the development’s needs. 

For the purpose of school concur- 
rency, a “developer,” which can range 
from one family building a home to a 
professional developer constructing 
hundreds of homes in one subdivi- 
sion, will be required to demonstrate 
sufficient capacity at the appropriate 
public schools to accommodate the 
number of school children that are rea- 
sonably anticipated to attend school. 
It is important to note that school 
concurrency only applies to residential 
development and as such, commercial 
development is not affected by school 
concurrency issues. Conventional wis- 
dom is that commercial development 
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Implementing School Concurrency: 
The Challenges of Adopting a United Vision 


does not directly generate any pupils 
which may attend public schools and, 
therefore, school concurrency is not ap- 
plicable to that type of development. 

At first blush, an overview of the 
required components of school con- 
currency outlined in FS. §163.3180, 
might give one the impression that the 
legislature has adopted a laundry list 
of items local governments and school 
boards must simply adopt, requiring 
little conversation or coordination 
within specific jurisdictions. However, 
closer scrutiny’ reveals that while the 
legislature built a solid skeletal frame 
for implementing school concurrency, 
local governments and school boards 
are required to fill in the muscula- 
ture to achieve full functionality. The 
amount of communication, coordina- 
tion, and agreement required among 
all of the municipalities, the county, 
and the school district in each of the 
67 counties is indeed daunting,’ as one 
uniform concurrency system must be 
adopted in each geographical county.* 
Additionally, once the school concur- 
rency system is developed and agreed 
upon, each local government must 
adopt it in their comprehensive plans 
and enter into an interlocal agreement 
with the school board in their jurisdic- 
tion.° The Department of Community 
Affairs developed a schedule specify- 
ing when each jurisdiction must have 
an adopted school concurrency system 
and approved interlocal agreements 
between each local government and 
the school board in place, with the last 
jurisdictions required to be in compli- 
ance by December 1, 2008.° 


Minimum Requirements 
ES. §163.3180(13) mandates that 


at a minimum, the adopted school 
concurrency system must contain a 
public school facilities element, level- 
of-service standards, and service areas. 
Further, the system must comply with 
the availability standard mandated by 
the statutes and must be financially 
feasible. The aforementioned statute 
additionally sets forth minimum stan- 
dards for each of the required items. 
The most rigorous statutorily man- 
dated requirements, by far, exist for 
the public school facilities element. 

¢ Public School Facilities Element 
— The public school facilities element 
of a local government's comprehensive 
plan must be based upon data and 
analyses addressing how the adopted 
level-of-service will be achieved and 
maintained.’ Said data and analyses 
must also include: 

¢ The adopted interlocal agreement 
with the school board. 

¢ An adopted 5-year school district 
facilities work program. 

e An educational plant survey. 

¢ Data on existing development and 
anticipated development for the next 
5 years. 

e An analysis of “problems and op- 
portunities” for existing schools and 
anticipated schools. 

¢ An analysis of “opportunities” to 
collocate future schools with other 
public facilities (such as parks or 
libraries). 

e An analysis of the need for sup- 
porting public facilities for both exist- 
ing and future schools. 

e An analysis of “opportunities” to 
site schools in locations in which they 
would serve as the focal point for the 
community. 

¢ Projected population and demo- 
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graphics, which must include a year- 
by-year analysis of the development 
patterns for 5 years, as well as long- 
term planning periods. 

e Anticipated educational and ancil- 
lary plants, along with the anticipated 
acreage requirements. 

Additionally, the public school facili- 
ties element must contain one or more 
goals establishing the long-term “end 
toward which public school programs 
and activities are ultimately directed.” 
These goals must be supported by 
one or more objectives for each goal 
outlined, setting specific and mea- 
surable “intermediate ends that are 
achievable and mark progress toward 
the goal.” Furthermore, each objective 
must be supported by one or more 
policies establishing the process for 
achieving each identified goal. 

In addition to the goals, objectives, 
and policies discussed above, each public 
school facilities element must contain: 

e Objectives and policies address- 
ing the procedure for annual updates, 
selection of school sites and school 
permitting. 

¢ Provisions for necessary infra- 
structure to support proposed schools, 


including: potable water, wastewater, 
drainage, solid waste, transportation, 
methods for assuring safe access to 
schools, including sidewalks, bicycle 
paths, turn lanes, and signalization. 

¢ Provisions for the collocation of 
public facilities close to public schools. 

¢ Provisions to locate schools close 
to residential areas or in areas where 
residential areas are anticipated to 
develop. 

¢ Methods to ensure that school 
sites are compatible with surrounding 
land uses. 

¢ Provisions to ensure coordination 
between the adjacent local govern- 
ments and the school board pertaining 
to emergency preparedness issues, 
including public schools serving as 
emergency shelters. 

Finally, the public school facilities 
element must demonstrate coordina- 
tion of the future land use elements, 
including a map or maps depicting 
future conditions showing existing 
schools or anticipated schools. Maps 
indicating the general locations of 
anticipated schools, however, may not 
prescribe a land use on a particular 
parcel of land. 


e Level-of-Service Standards (LOS) 
— FS. §163.3180(13)(b) mandates 
that local governments and the school 
board in a particular county exercise 
authority in tandem to establish joint- 
ly adequate level-of-service standards 
necessary to implement the adopted 
local governments’ comprehensive 
plans. These LOS standards must be 
included in the capital improvements 
element of each local government’s 
comprehensive plan. Furthermore, the 
LOS must apply district-wide to all 
schools of the same type, which may 
include elementary, middle, and high 
schools and special purpose facilities 
such as magnet schools. 

Local governments and school 
boards have the option of utilizing a 
tiered LOS in order to allow time to 
achieve an adequate and desirable 
LOS, “as circumstances warrant.” 
When utilizing tiered systems, local 
governments typically set forth a 
lower standard initially, with a strict 
schedule mandating the time frame 
for when the full standard will apply 
to development applications. This type 
of approach gives local governments 
time to educate the public that a major 
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change in policy is being implemented 
and gives staff of those agencies time 
to adjust to the new procedures. An 
unintended consequence which may 
occur is that a large volume of ap- 
plications may be submitted by those 
realizing the benefit of avoiding hav- 
ing to comply with the full standard 
in question. This in turn means that 
the agency's staff has to work within 
the new system while processing a 
much higher volume of applications 
within the initial time frame than an- 
ticipated. Those that object generally 
to tiered systems believe that it gives 
developers an incentive to submit 
their development applications early 
to avoid being subjected to the full 
standard. 

e Service Area — This is the area 
or areas by which the LOS will be 
measured. The statute notes that 
this component is also essential 
for determining whether the local 
government's public school capital fa- 
cilities program is financially feasible. 
Local governments are encouraged 
to initially set their service areas 
district-wide.* The statute mandates 
that within five years after adoption, 
the service area or areas must be 
composed of less than a district-wide 
basis, “such as using school attendance 
zones or concurrency service areas.” If 
a local government initially chooses to 
use a smaller service area, rather than 
a district-wide service area, then the 
local government and school board 
must demonstrate that school capacity 
is maximized to the greatest extent 
possible. Further, if there isn’t capacity 
in one service area, but capacity exists 
in a contiguous, less than district-wide 
service area, then the development can 
go forward and, in fact, may not be 
denied on the basis of school concur- 
rency. Per the statute, in this scenario 
the impacts are transferred to the 
contiguous service area with available 
capacity. 

¢ Financial Feasibility — FS. 
§163.3180(d) requires the public 
school capital facilities program be 
financially feasible and evaluated on 
the basis of its specific service area or 
areas. It further requires a demonstra- 
tion that the LOS will be achieved and 
maintained. 
¢ Availability Standard — FS. 
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§163.3180(e) sets the standard for 
“availability” in the context of capacity 
to mean where adequate school facili- 
ties already exist, will be in place, or 
are under actual construction within 
three years after the issuance of the 
final subdivision or site plan approval. 
Further, the availability standard al- 
lows school concurrency to be deemed 
satisfied if the developer enters into a 
binding agreement to provide mitiga- 
tion equal to the amount of school 
services that are necessary due to the 
development in question. Appropriate 
mitigation may include items such as 
donation of land or construction of a 
school facility. Should the developer 
choose the mitigation option in the 
amount proportionate to their fair 
share, then they must enter into a 
development agreement with the local 
government and the school district. 
Improvements which are to be made 
pursuant to a development agreement 
to provide mitigation must be included 
in the school district’s five-year work 
plan. 

e Interlocal Agreement — In ad- 
dition to the requirements set forth 
above, each local government and the 
applicable school board are required 
to enter into an interlocal agree- 
ment. The statutes encourage all 
municipalities, the county, and the 
school board to enter into one single 
interlocal agreement.’ However, a local 
government can satisfy the require- 
ment by simply having an interlocal 
agreement between just that body 
and the school board. Pursuant to FS. 
§163.3180(13)(g), the interlocal agree- 
ment must include the following: 

¢ Mechanisms for coordinating the 
development and adoption of the pub- 
lic school facilities element of the local 
governments’ comprehensive plans, 
as well as any amendments thereto, 
with each other and the school board 
in order to ensure a consistent district- 
wide system. 

e A process which states the criteria 
to be considered when siting schools, 
encourages schools to be sited near 
urban residential areas and takes 
advantage of any opportunities to 
collocate other public facilities. 

Specific and uniform LOS stan- 
dards 
e A process by which each local 


government and the school board 
will prepare and approve the public 
school capital facilities program, and 
any amendments thereto, along with 
a schedule for incorporating the public 
school capital facilities program into 
the local governments’ comprehensive 
plans each year. 

e The service area or areas and a 
schedule stating when mandatory 
school concurrency will be implement- 
ed. 

¢ A uniform process for evaluating 
development applications for the pur- 
pose of school concurrency, including 
information that will be provided by 
the school board. 

e A process for the school board 
to review proposed comprehensive 
plan amendments and rezonings and 
submit their comments regarding the 
impact thereof on the public school 
facilities plan. 

e A process for monitoring and 
evaluating the school concurrency 
system. 

e A process for amending the in- 
terlocal agreement or agreements. 

¢ Provisions for the process and 
methodology that will be utilized 
for determining proportionate share 
mitigation. 


Practical Considerations 

Due to the required contents of 
the interlocal agreement, most local 
governments will likely develop the 
public school facilities element and 
the interlocal agreement simultane- 
ously. Those jurisdictions taking this 
approach will enter into the interlocal 
agreement and then begin the formal 
process for amending their compre- 
hensive plans either immediately or 
shortly thereafter. Additionally, some 
agencies utilize modeling software to 
test out various possible approaches 
on simulated or real development 
applications, in order to see what 
the result of a particular standard, if 
adopted, will be. 


Policy Decisions 

Even with all of the provisions 
outlined above, the local governments 
and school boards will still have to 
make several policy decisions. This 
will undoubtedly be the toughest part 
of implementing school concurrency. 
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Some of the key considerations that 
are likely to be discussed include: which 
factors the LOS should be based upon; 
how should population increases and 
decreases, both anticipated and actual, 
be factored into the school concurrency 
capacity equation; where should the 
initial service area or areas encompass; 
should the future service area or areas 
be narrower, such as school attendance 
zones, or broader to mirror the tradi- 
tional concurrency service areas; what 
methodology should be used when 
determining the “financially feasible” 
requirement or proportionate share 
mitigation; should a tiered system be 
utilized initially; should school capacity 
availability be based upon any percent- 
age of the student stations being located 
in portables, or should portables be 
strictly prohibited; should school dis- 
tricts consider having year-round school 
sessions or double sessions? 

There are bound to be divergent 
opinions on the numerous consider- 
ations at hand, and drafting policies 
that encompass a united vision for all 
the municipalities, the school board, 
and the county will be an arduous 
task. Both the school board and the 
local governments have a particular 
expertise the other does not, so it will be 
essential for each to rely on the other’s 
expertise. The school board’s expertise 
relates to how many student stations 
can effectively be placed within a par- 
ticular square footage, as well as what 
types of environments promote the best 
learning potential for the students. The 
local governments’ expertise relates to 
concurrency management and imple- 
mentation, as they have long had to 
master various types of mandatory 
concurrency. 

The legislature realized that it 
would take both parties to implement 
any type of school concurrency system 
in an effective manner. by requiring 
each local government agency and the 
school board to be on the same page, 
district-wide consistency and fairness 
is guaranteed. The statutes do not af- 
ford greater leverage to either the lo- 
cal governments or the school boards, 
but rather set up specific penalties 
should the parties fail to implement 
a uniform school concurrency system 
and adopt the accompanying interlo- 
cal agreement.'” 


Summary 

At the end of this difficult process, lo- 
cal governments, the school boards, and 
the public will have some assurance 
that safeguards have been implement- 
ed to avoid having our children continue 
to attend grossly overcrowded schools. 
School concurrency is in line with the 
other statutorily mandated concur- 
rency items in that it serves to protect 
one of our most precious resources. 0 


See Fia. Stat. §§163.3177(12), 163.31777, 
and 163.3180. 

2 Including, but not limited to additional 
review of Fra. Stat. §§163.3177(12) and 
163.31777. 

3 For example, in Polk County there are 
17 municipalities, the school board, and 
the board of county commissioners, which 
requires 19 parties, each composed entirely 
of elected bodies, to agree on one set of stan- 
dards for school concurrency. 

* See Fia. Start. §163.3180(13). 

5 The penalty for a local government’s 
failure to adopt the public school facilities 
element and enter into an approved interlo- 
cal agreement with the school board is that 
the local government is prohibited from 
adopting any amendments to their compre- 
hensive plan which would increase residen- 
tial density until the local government is in 
compliance. See Fia. Star. §163.3177(12)(j). 


Ifa school board fails to enter into approved 
interlocal agreements with the local govern- 
ments within its district, the school board 
may be subject to sanctions imposed by the 
Administration Commission, which could 
include withholding funds equivalent to 
the amount of funds for school construction 
available. See Stat. §163.3177(12)(k). 

8 See Fia. Star. §163.3177(12)(i). The De- 
partment of Community Affairs published 
its adopted schedule by jurisdiction in the 
August 5, 2005 edition of Florida Adminis- 
trative Weekly, in §XII thereof, titled “Miscel- 
laneous.” You can access that edition through 
the Department of Community Affairs’ Web 
site under the Community Planning section 
at www.dca.state.fl.us/fdep/dep/SchoolPlan- 
ning/index.cfm#deadline. 

See Star. §163.3177(12). 

8 In other words, to look at the entire school 
district when determining concurrency, 
rather than a smaller geographic area. 

® See Fia. Star. §163.31777(1)(d). 

10 See note 5. 


Anne Trefz Gibson is a senior assis- 
tant county attorney for Polk County. Her 
practice focuses on city, county, and local 
government law with an emphasis on land 
use planning. She received her J.D. from 
Stetson University College of Law. 

This column is submitted on behalf 
of the City, County and Local Government 
Law Section, Mary Helen Campbell, chair, 
and Jewel W. Cole, editor. 
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APPELLATE PRACTICE 


by Tracy S. Carlin 


The Ins and Outs of Pass-through Jurisdiction 


ursuant to art. V, §3(b)(5) 
of the Florida Constitu- 
tion, the Supreme Court 
of Florida 
[m]Jay review any order or judgment of a 
trial court certified by the district court 
of appeal in which an appeal is pending 
to be of great public importance, or to 
have a great effect on the proper admin- 
istration of justice throughout the state, 
and certified to require resolution by the 
[S]upreme [C]ourt. 
This section of the constitution has 
come to be known as the one that 
provides for the Supreme Court’s 
“pass-through jurisdiction.” The 
term “pass-through jurisdiction” is 
a description of the fact that when a 
case is certified by the district court 
of appeal, the case, quite literally, 
“passes through” the district court 
of appeal, without resolution, to 
the supreme court for immediate 
review of the trial court’s order or 
judgment. 

Rule 9.125 of the Florida Rules of 
Appellate Procedure provides the 
procedural method for review of trial 
court orders and judgments that 
have been certified by a district court 
of appeal as requiring immediate 
resolution by the Supreme Court.! 
Rule 9.125 (the Rule) provides that 
a district court may issue its certi- 
fication on its own motion or on the 
suggestion of a party.” The jurisdic- 
tion of the Supreme Court is invoked 
immediately upon rendition of the 
certificate by the district court of 
appeal.* 

The Supreme Court’s jurisdiction, 
however, is discretionary.‘ If a party 
wishes to have a case certified for 
immediate review, the party may 
file with the district court and serve 


on the parties a suggestion that 
the order to be reviewed should be 
certified by the district court to the 
Supreme Court.® The suggestion 
must be filed within 10 days of fil- 
ing the notice of appeal.® Any party 
may file a response to the suggestion 
within five days of the service of the 
suggestion.’ 

The suggestion must be substan- 
tially in the form prescribed by the 
Rule.* Pursuant to subsection (e) of 
the Rule, the suggestion must be 
limited to five pages and contain 
all of the following elements: 1) A 
statement of why the appeal re- 
quires immediate resolution by the 
supreme court; 2) a statement of why 
the appeal is of great public impor- 
tance, or will have a great effect on 
the proper administration of justice 
throughout the state; 3) a certificate 
signed vy the attorney stating: “I 
express a belief, based on a reasoned 
and studied professional judgment, 
that this appeal requires immediate 
resolution by the Supreme Court 
and a) is of great public importance, 
or b) will have a great effect on the 
administration of justice throughout 
the state”; 4) an appendix containing 
a conformed copy of the order to be 
reviewed.° 

Even if a suggestion is filed, the 
district court is not required to rule 
on it.'° In addition, neither the filing 
of the suggestion nor the rendition of 
a certificate will alter the applicable 
time limitations in a given case or the 
place of filing.'! Moreover, rehearing 
is not permitted to review an order 
granting or denying certification. 

In the end, the jurisdiction of the 
Supreme Court of Florida does not 
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attach until the court renders an or- 
der accepting jurisdiction." If the Su- 
preme Court does accept jurisdiction, 
it will enter its order and notify the 
parties, the clerk of the district court, 
and the clerk of the lower tribunal.'* 
Within 10 days thereafter, the clerk 
of the district court is required to 
transfer the record in the case to the 
Supreme Court.’° The time limita- 
tions of the applicable jurisdictional 
rule (e.g., Rule 9.110, 9.130, or 9.140) 
will continue in effect, except that all 
papers formerly required to be filed 
in the district court must be filed in 
the Supreme Court.'® 

As demonstrated above, the pro- 
cedural process for invoking the 
Supreme Court’s discretionary ju- 
risdiction is fairly straightforward. 
The difficulty comes in predicting 
the types of cases in which a party 
should suggest certification by the 
district court of appeal or in which 
the district court itself should certify 
the case for immediate review upon 
its own motion. 

Although the Supreme Court has 
admonished the district courts of 
appeal not to rely on the Supreme 
Court’s “pass-through” jurisdiction to 
avoid the hard questions," the court 
has not articulated any particular 
guidelines to assist parties and the 
district courts in predicting which 
types of cases the supreme court will 
hear. 

At least one district court of ap- 
peal, however, has identified the 
district courts’ responsibility in 
determining which cases to certify.'* 
In that case, the First District stated 
that district courts of appeal are to 
determine whether 
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(1) the order or judgment is appealable; 
(2) the issues raised “are of great public 
importance” or are likely to “have a great 
effect on the proper administration of 
justice throughout the state”; and (3) cir- 
cumstances exist which require that the 
supreme court immediately resolve the 
issues, rather than permitting the normal 
appellate process to run its course. '” 


The first question, which is rela- 
tively simple, requires merely an 
analysis of the trial court’s jurisdic- 
tion and whether the order sought 
to be passed through is appealable. 
Pass-through jurisdiction is avail- 
able only in cases where the lower 
tribunal had jurisdiction over the 
case from the beginning.”’ 

The second and third questions 
are more complicated, and the case 
law does not provide the practitioner 
(or the district courts of appeal) with 
much guidance as to when a particu- 
lar case will meet those criteria. For 
example, in Florida Department of 
Agriculture and Consumer Services 
v. Haire, 832 So. 2d 778 (Fla. 4th DCA 
2002), the Fourth District certified 
a case involving the state’s citrus 
tree canker elimination law for 
immediate review by the Supreme 
Court. The trial court had entered a 
temporary injunction preventing the 
Department of Agriculture from en- 
forcing the statutes that authorized 
it to eradicate canker through the de- 
struction of trees. The district court 
acknowledged that pass-through ju- 
risdiction should only be used rarely, 
and should not generally be used for 
temporary or interlocutory orders.”! 
Nevertheless, it concluded that the 
temporary injunction was really final 
because the canker was continuing 
to spread during the term of the 
“temporary” injunction. In addition, 
it concluded that because the issue 
would be decided by the Supreme 
Court in any event, the time spent 
in the district court would be merely 
superfluous. As a result, it certified 
the case for immediate review.” 

The Supreme Court declined to 
review the case.”* In so doing, the 
court concluded that the underlying 


exercised its discretion in favor of not 
hearing the case.”* 

Because the Fourth District in 
Haire had expressed some confu- 
sion about when it should certify 
cases for immediate review, Justice 
Pariente wrote a lengthy concur- 
ring opinion, in which Justice Lewis 
joined, to explain the court’s deci- 
sion not to exercise its pass-through 
jurisdiction.” Justice Pariente ex- 


plained that alihough the court’s 
pass-through jurisdiction is broad 
enough to review a non-final order 
in a case that is still being actively 
litigated and for which there has 
been no intermediate appellate court 
decision, it would be unwise for the 
court to do so.** Justice Pariente 
also distinguished the two cases the 
Fourth District relied upon, Bismark 
v. State, 796 So. 2d 584 (Fla. 2d DCA 
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was still pending in the trial court, - 
and any emergency matters could be 
handled by the district court of ap- * 
peal. As a result, the Supreme Court 
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2001), review denied, 819 So. 2d 132 
(Fla. 2002); and State v. Hootman, 
697 So. 2d 1259 (Fla. 2d DCA 1997), 
review granted, 699 So. 2d 1375 
(Fla. 1997), by reminding the Fourth 
District that the Supreme Court had 
rejected jurisdiction in Bismark and 
that Hootman was a death penalty 
case over which the supreme court 
has exclusive jurisdiction.”’ In addi- 
tion, Justice Pariente noted that the 
court accepted pass-through jurisdic- 
tional review of only one other citrus 
canker case, which sought review of a 
final judgment rendered by the trial 
court.”* 

Justice Pariente further noted that 
any argument by the department 
for expedited review was undercut 
by the fact that it waited five weeks 
after the preliminary injunction 
to seek pass-through jurisdiction 
(which seems a direct violation of the 
rule) and that it had done nothing 
to obtain a hearing on a permanent 
injunction. Justice Pariente stated: 


To take jurisdiction over a non-final order 
granting a temporary injunction, in a case 
that is still being litigated, in order to at- 
tempt to decide the constitutionality of a 
statutory scheme that has not yet been 
declared unconstitutional in a final order 
would involve us in a piecemeal approach 
to a multifaceted and complex issue. This 
approach would also be inconsistent with 
our view that all issues, including those 
regarding statutory construction and 
constitutionality, should — where at all 
possible — first be finally litigated in the 
trial court and then initially reviewed by 
the appellate court. 


Justice Pariente concluded that 
because the litigation had been pend- 
ing for over two years, the Fourth 
District was in just as good a position 
as the Supreme Court, if not better, 
to deal with the interlocutory orders 
and any incipient emergencies.”’ She 
concluded that if the Supreme Court 
is ultimately called upon to decide 
the constitutionality of the canker 
eradication law, its decision would 
be a more informed one following 
intermediate appellate review. Thus, 
she concurred in the rejection of 
jurisdiction in that case.*” 

Having said all that, however, just 
a few weeks later, the Supreme Court 
exercised its discretion in favor of 
reviewing a nonfinal order pursuant 
to its pass-through jurisdiction.*' In 


that case, the First District certified 
for immediate review a temporary 
injunction that prohibited the De- 
partment of State from placing a 
fiscal impact statement on a ballot 
for any initiative seeking to amend 
the Florida Constitution. 

The trial court’s temporary in- 
junction held that the portion of Ch. 
2002-390, Laws of Florida, that re- 
quires the Department of State to in- 
clude “an analysis and fiscal impact 
statement” estimating the “increase 
or decrease in any revenues or costs 
to state or local governments” as a 
result of the adoption of a proposed 
initiative amending the Florida Con- 
stitution was unconstitutional.** The 
trial court found that this provision 
was unconstitutional on its face and 
applied to persons such as the ap- 
pellees, whose proposals had been 
approved for placement on the ballot 
by the Supreme Court. 

In applying the three questions 
for certification, the First District 
first determined that the temporary 
injunction was appealable pursu- 
ant to Rule 9.130.** Reasoning that 
the trial court’s order, if allowed to 
stand, would thwart the legislature’s 
intent to inform the electorate of 
the fiscal impact of constitutional 
amendments proposed by initiative, 
and had the potential to result in a 
less informed electorate, the First 
District also concluded that the 
issues raised were of great public 
importance.*” 

Finally, the court concluded that 
the applicable circumstances war- 
ranted immediate Supreme Court 
review. F.S. §101.62(4)(a) requires 
supervisors of elections to mail 
advance absentee ballots at least 
45 days before the general election. 
Because the general election was 
scheduled to be held on November 
5, the absentee ballots were required 
to be mailed by September 21.*° The 
issues needed to be resolved before 
that date and in time for the ballots 
to be printed and mailed. As a result, 
the First District concluded that the 
time constraints created by the state 
election laws required the Supreme 
Court to immediately resolve the 
constitutional questions presented, 
rather than waiting for the normal 
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appellate process to run its course. 

Aware of the Supreme Court’s 
rejection of Haire, the First District 
emphasized that its job was to ana- 
lyze the three-part test, not to pre- 
dict which cases the Supreme Court 
would choose to accept for immediate 
review.*’ Nevertheless, the court 
distinguished Haire.** In doing so, 
the court noted that the Haire litiga- 
tion had been ongoing for two years 
and there remained many issues for 
resolution by the trial court.*” 

That was not the case in Harris, 
the First District’s case. Although the 
injunction was labeled temporary, 
the record demonstrated that the 
trial court’s work was essentially 
at an end.“ The trial court had de- 
clared the challenged portions of Ch. 
2002-390 unconstitutional. It did 
not appear that there would be any 
further substantive litigation in the 
trial court. 

Moreover, while the First District 
was certain that it could resolve the 
legal issues presented by the case, if 
it were to do so, there would be pre- 
cious little time for Supreme Court 
review before the ballot printing and 
mailing deadlines under the state’s 
election laws.‘! Also, because it was 
apparent that the issues raised 
would ultimately have to be resolved 
by the Supreme Court, the First 
District believed that the Supreme 
Court should have as much time as 
possible to do so and to proceed in 
an orderly fashion. Thus, the First 
District certified the case for immedi- 
ate review, and the Supreme Court 
accepted it.*” 

Harris illustrates the types of 
cases that are most likely to be ac- 
cepted by the Supreme Court for 
immediate review, i.e., cases that in- 
volve issues that are subject to strict 
time constraints under the election 
laws.** Likewise, cases that involve 
the invocation of the court’s ultimate 
exclusive jurisdiction, such as those 
involving the death penalty, are also 
likely to be accepted for immediate 
review." Finally, the Supreme Court 
has accepted review by pass-through 
jurisdiction in at least one criminal 
sentencing case that would have 
had broad-reaching effects on the 
administration of justice and have 
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caused potential conflicts among the 
district courts of appeal.*° 

Because case law in this area is lim- 
ited, however, it is difficult to predict 
any other types of cases in which the 
Supreme Court might exercise its dis- 
cretionary jurisdiction. As the Fourth 
District has pointed out, the use of 
pass-through jurisdiction should be 
rare, for its use bypasses the constitu- 
tional right to review of a case by the 
district courts of appeal.** Thus, before 
seeking pass-through jurisdiction, a 
party should give serious consideration 
to the questions set forth in Harris, 
including whether the circumstances 
involved in the case are sufficiently im- 
portant or will truly affect the proper 
administration of justice throughout 
the state, before seeking to invoke the 
Supreme Court’s discretionary juris- 
diction pursuant to art. V, §3(b)(5) of 
the Florida Constitution. U 


' See Fa. R. App. P. 9.125. 

2 Fa. R. App. P. 9.125(a). 

* Fa. R. App. P. 9.125(b); see also Com- 
mittee Notes, 1980 Amend. (indicating 
that subdivision (b) makes it clear that 
certification by the district court is self- 
executing). 

' See Fia. Const. art. V, §3(b)(5), (indicat- 
ing that the Supreme Court “may” review 
trial court orders or judgments certified as 
requiring immediate resolution). See also 
Harris v. Coalition to Reduce Class Size, 
824 So. 2d 245, 246 (Fla. 1st D.C.A.) (noting 
that the Supreme Court’s pass-through ju- 
risdiction is discretionary), review granted, 
827 So. 2d 959 (Fla. 2002). 

R. App. P. 9.125(c). 

Fra. R. App. P. 9.125(d). 

5 Fa. R. App. P. 9.125(c). 

® FLA. R. App. P. 9.125(e). 

0 Fria. R. App. P. 9.125(f). 

Fd. 

'3 Fa. R. App. P. 9.125(g). 

'’ See Carawan v. State, 515 So. 2d 161, 
162 n.1 (Fla. 1987), superseded by statute 
on other grounds as stated in Clark v. 
State, 530 So. 2d 519, 519 (Fla. 5th D.C.A. 
1988). 

'S See Harris, 824 So. 2d at 246-47. 

'' Harris, 824 So. 2d at 246-47; see also 
Am. Civil Liberties Union of Fla., Inc. v. 
Hood, 2004 WL 1887536, *1 (Fla. 1st D.C.A. 
Aug. 25, 2004), review granted, ___ So. 2d 
___ (Fla. August __, 2004). 

*. Kainen v. Harris, 769 So. 2d 1029, 1038 
(Fla. 2000) (Wells, J., concurring). 

Td. at 781. 

2 Id. at 782. 

* See Fla. Dep’t of Ag. & Consumer Servs. 


v. Haire, 824 So. 2d 167 (Fla. 2002). 

* Td. at 167-69. 

Td. at 167-68. 

27 Td. at 168. 

29 Td. 

30 Td. at 169. 

31 See Harris, 827 So. 2d at 959 (Fla. 
2002). 

* Harris, 824 So. 2d at 247. 

33 Td. at 247. 

34 Td. at 247. 

35 Id. 

36 Td. 

37 Td. at 248. 

88 Td. at 247-48. 

% Td. at 248. 

Td. at 248. 

” See Harris, 827 So. 2d at 959 (Fla. 
2002). 

" See, e.g., Fladell v. Palm Beach County 
Canvassing Bd., 772 So. 2d 1240 (Fla. 
2000) (accepting pass-through jurisdic- 
tion in an election law case); Palm Beach 
County Canvassing Bd. v. Harris, 772 So. 
2d 1273 (Fla. 2000) (same); Palm Beach 
County Canvassing Bd. v. Harris, 772 So. 
2d 1220 (Fla. 2000), cert. granted in part 
by, Bush v. Palm Beach County Canvass- 
ing Bd., 531 U.S. 1004 (2000), vacated by 
Bush v. Palm Beach County Canvassing 
Bd., 531 U.S. 70 (2000) (same); Am. Civil 
Liberties Union of Fla., Inc. v. Hood, 881 So. 
2d 664 (Fla. 1st D.C.A. 2004) (certifying the 


question of whether the ballot summary 
and title for the proposed constitutional 
amendment that would allow the legis- 
lature to pass a parental notification law 
for minors seeking an abortion adequately 
communicated the effect of the amend- 
ment), review granted 882 So. 2d 384 (Fla. 
August 27, 2004). 

“4 See, e.g., Hootman, 699 So. 2d 1375 (Fla. 
1997); see also Armstrong v. Harris, 773 So. 
2d 7 (Fla. 2000), cert. denied, 532 U.S. 958 
(2001). 

® See Heggs v. State, 718 So. 2d 263 (Fla. 
2d D.C.A.), review granted, 720 So. 2d 518 
(Fla. 1998). 

‘© See Haire, 832 So. 2d at 781. 
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TAx LAW 


by Elaine M. Bucher 


Relationship Dissolution Planning 


Part II: Planning for Married Couples 


art I of this article, which 

discussed prenuptial and 

postnuptial agreements 

in the context of relation- 
ship dissolution planning, was 
published in the November issue of 
The Florida Bar Journal. Part II of 
this article addresses the transfer 
and retitling of assets and revisions 
to estate planning documents in 
contemplation of a relationship 
dissolution. 

In addition to the execution of 
prenuptial and postnuptial agree- 
ments, there is planning that 
should be done by individuals prior 
to the dissolution of a marriage. 
Certain planning techniques can be 
used when divorce is contemplated. 
Other planning techniques can 
be used as part of an individual’s 
estate plan, regardless of whether 
divorce is imminent. This article 
discusses planning techniques of 
which the practitioner should be 
aware when advising clients in the 
context of relationship dissolution 
planning. 


Property Settlement 
Agreements 

A property settlement agreement 
is an agreement that is entered into 
in contemplation of divorce and 
dictates the division of the property 
owned by the two spouses after the 
divorce. These agreements usually 
cover the division of property and 
liabilities. 

The following are provisions that 
may be included in a settlement 
agreement: 

e Division of Assets — First, the 
property settlement agreement 


should specifically address each 
asset owned by the parties, whether 
owned by the parties jointly, indi- 
vidually, in the name of his or her 
revocable trust, or otherwise. The 
property settlement agreement 
should also specifically address any 
irrevocable trusts of which a party 
is the settlor. Often, the spouse 
will be named as a beneficiary 
and/or the trustee of such trust, 
which is not the intended result 
when the parties are contemplating 
divorce. Finally, the property settle- 
ment should address any trusts 
or entities (such as family limited 
partnerships and limited liability 
companies) in which a party has 
an interest. 

e Division of Liabilities — The 
property settlement agreement 
should specifically divide the li- 
abilities of each of the parties and 
any joint liabilities of the parties. 

© Waiver of Rights by Spouse in 
Event of Death of Other Spouse 
— The property settlement agree- 
ment should provide that in the 
event a party dies prior to the final 
judgment of dissolution of mar- 
riage being entered by the court, 
the spouse waives all rights he 
or she would otherwise have as a 
result of the death of the deceased 
spouse and that he or she shall be 
treated as predeceased for all pur- 
poses of construing the deceased 
spouse’s will, revocable trust, and 
irrevocable trust, if any, and any 
beneficiary designation of life in- 
surance policies, retirement plans, 
annuities, and any other asset that 
may otherwise pass pursuant to a 
beneficiary designation. Examples 
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of the rights a spouse may have 
are as follows: a) elective share 
rights; b) dower or curtesy rights; 
c) rights as intestate heir; d) rights 
as a pretermitted spouse; e) exempt 
property rights; f) family allowance 
rights; g) homestead rights; h) right 
to qualify and serve as personal 
representative of the other party’s 
estate or trustee of any trust cre- 
ated by the other party. 

There are tax-related issues of 
which the preparer of the settle- 
ment agreement should be aware. 
First, the wealthier spouse may 
want to include a requirement in 
the property settlement agreement 
that the parties file joint federal 
income tax returns until the year 
subsequent to the final judgment of 
dissolution of marriage. In addition, 
the wealthier spouse may want the 
property settlement agreement to 
provide that the other spouse must 
consent to split gifts for federal gift 
tax purposes under §2513 of the 
Internal Revenue Code of 1986, as 
amended (the Code), in order to use 
the other spouse’s annual exclusion 
amount, which is the amount an in- 
dividual can gift per year, per donee 
without using a portion of his or her 
federal gift tax exemption or incur- 
ring gift tax.' The annual exclusion 
amount is currently $12,000 annu- 
ally per donee, or $24,000 annually 
per married couple, per donee. This 
way, the wealthier spouse could 
increase the amount of the gifts 
made until the year subsequent to 
the final judgment of dissolution of 
marriage. 

Furthermore, the wealthier 
spouse should consider including 
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a provision in the property settle- 
ment agreement that would require 
the other spouse to consent to gift 
split under §2513 of the Code in an 
amount not to exceed the lifetime 
gift tax exemption amount (cur- 
rently $1 million per person).? The 
wealthier spouse could then gift 
up to $2 million prior to the year 
subsequent to the final judgment 
of dissolution of marriage, and the 
other spouse would be required to 
split such gift with him or her. 

Regarding §2513 of the Code, it 
is an “all or nothing” rule, mean- 
ing that either all gifts are split 
or no gifts are split. Moreover, 
it is important to note that the 
Treasury Regulations to §2513 of 
the Code provide that in order for 
a spouse’s consent to gift split to 
be valid, he or sha cannot remarry 
during the calendar year.’ In order 
to ensure that the spouse does not 
remarry during the calendar year 
in which the gifts are made and the 
divorce occurs, it may be possible to 
postpone the effective date of the 
divorce until December 31 so that 
the remarriage would not occur 
until the following calendar year. 

In addition, the spouse’s consent 
must be made on a federal gift tax 
return, which is not due until April 
15 of the year following the year 
during which the gift is made. It 
is possible that the spouse agrees 
to consent to gift split, the gifts 
are made, and the spouse revokes 
such consent prior to April 15 of 
the following year. In order to avoid 
this result, the property settlement 
agreement should specifically ad- 
dress this issue by providing that 
the spouse irrevocably consents 
to gift split under §2513 for any 
gifts made during the year of the 
divorce. 


Re-titling of Assets 

FS. §689.15 provides that upon 
dissolution of marriage, tenancy 
by the entirety property shall be- 
come property owned as tenants 
in common. Accordingly, care must 
be taken by each party to ensure 
that tenancy by the entirety assets 
are retitled in accordance with the 
terms of the property settlement 


agreement, which typically will not 
provide for the ownership by the 
parties of such assets as tenants 
in common. 


Last Wills and Testaments 

In contemplation of dissolution 
of marriage, each spouse should ex- 
ecute a codicil to his or her last will 
(or, preferably, execute an entirely 
new will) to provide for the follow- 
ing. First, if the will provides for 
the appointment of the spouse as 
personal representative of the es- 
tate, the codicil or new will should 
provide for one or more other indi- 
viduals, instead of the spouse, to 
serve as personal representative 
of the estate. 

Second, to the extent allowed 
by the property settlement agree- 
ment, the codicil or new will should 
revoke any beneficial interest of 
the spouse thereunder, and should 
provide for different beneficiaries. 
While F\S. §732.507 provides that 
any provision of a will executed by 
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a married person that affects the 
spouse of that person shall become 
void upon the dissolution of such 
marriage and the former spouse 
shall be treated as predeceased, 
but such provision does not apply 
until the divorce has become final. 
Accordingly, it is recommended that 
each spouse execute a new will or 
codicil prior to the final dissolution 
of marriage to further the terms 
of the property settlement agree- 
ment. 

Third, to the extent that the 
property settlement agreement 
does not provide for the omission 
of the spouse as a beneficiary un- 
der the will, the new will or codicil 
could establish an “elective share 
trust” for the spouse. Such trust is 
discussed in detail below. 

Fourth, if the other spouse has 
descendants that are not common 
descendants with the testator 
spouse, and if the will names 
such descendants as beneficiaries, 
the individual should consider 
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whether he or she wants to change 
or revoke such beneficiary provi- 
sions. There are two additional 
pitfalls of which practitioners 
should be aware when reviewing 
the will of a party contemplating 
divorce. First, a will often estab- 
lishes trusts which contain powers 
of appointment. It is important 
that, if intended, the descendants 
of the spouse be removed as donees 
of such powers of appointment. 
Second, a will may provide that the 
remote contingent beneficiaries 
of the trusts created under the 
will (the individuals that would 
inherit if all beneficiaries named 
in the will are deceased) are the 
testator spouse’s intestate heirs 
(perhaps as to one-half) and the 
other spouse’s intestate heirs (as 
to the other one-half). If intended, 
it would be important to remove 
the other’s spouse’s intestate heirs 
as remote contingent beneficiaries 
under the will. 

Fifth, if the parties have children 
(either separately or together), the 
codicil or new will should name one 
or more guardian(s) of the children. 
While the other spouse would pre- 
sumably become the guardian of 
any mutual children, in the event 
that the spouse dies, such guardian 
designations may be considered. 
In addition, in the event the other 
spouse predeceases, it is critical 
that one or more guardians are 
named. 


Revocable Trusts 

In contemplation of dissolution 
of marriage, each spouse must be 
sure to execute an amendment to 
his or her revocable trust (or, pref- 
erably, execute a restated revocable 
trust) because the same rules that 
apply in the context of a last will 
and testament apply to a revocable 
trust.’ 


Durable Powers of Attorney/ 
Designations of Health Care 
Surrogate/Living Wills 

In contemplation of divorce, the 
spouses should revoke any existing 
durable power of attorney, designa- 
tions of health care surrogate and 
living wills in favor of the other 


spouse and prepare new documents 
in favor of one or more other indi- 
viduals. In addition, pursuant to 
FS. §709.08(5), written notice of 
revocation of the durable power of 
attorney must be provided to the 
agent named therein (in this case, 
the spouse). 


Irrevocable Trusts 

It is important that any irre- 
vocable trust created by a spouse 
which names the other spouse as 
a beneficiary include a provision 
whereby the spouse would be re- 
moved as a beneficiary if they are 
no longer in a relationship. In order 
to effectuate this intent, the settlor 
spouse can provide in the irrevo- 
cable trust that if the beneficiary 
spouse is no longer married to or 
is legally separated from the set- 
tlor spouse, the beneficiary spouse 
shall be treated as predeceased for 
purposes of construing the irrevo- 
cable trust. If the irrevocable trust 
does not contain such a provision, 
the property settlement agree- 
ment and/or divorce decree should 
specifically provide that the spouse 
shall be treated as predeceased for 
purposes of construing the irrevo- 
cable trust. 


Beneficiary Designations 

If allowed by the property settle- 
ment agreement, the parties must 
revoke all beneficiary designations 
in connection with life insurance, 
retirement plans, annuities, and 
similar assets that name the other 
spouse as beneficiary, and execute 
new beneficiary designations. As 
addressed in the context of nuptial 
agreements in Part I of this article, 
federal law requires a waiver to be 
executed by the spouse who is not 
being named as the primary benefi- 
ciary of the retirement plan, except 
in the context of an IRA, in which 
case a waiver may still be required 
by the financial institution.® 


Request that Parents Create 
Dynasty Trusts 

If an individual anticipates 
receiving gifts or an inheritance 
from such individual’s parents, he 
or she should request that his or 
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her parents create a “dynasty trust” 
for such individual and make the 
gifts or leave the inheritance to 
such trust, rather than outright to 
the individual. The dynasty trust 
could provide that the individual 
is the sole trustee and could pro- 
vide for discretionary distribu- 
tions of income and principal for 
the individual’s health, education, 
maintenance, or support needs. 
By gifting to or leaving an inheri- 
tance to a dynasty trust for the 
individual, rather than outright to 
the individual, such assets should 
be protected as separate property 
in the event of a divorce. 


Elective Share 

Florida law provides that the 
surviving spouse of a person who 
dies domiciled in Florida has the 
right to a share of the elective es- 
tate of the decedent.® The elective 
share of the spouse is 30 percent of 
the elective estate.’ F.S. §732.2035 
sets forth the following categories 
of property that are included in 
determining the elective estate: 

e Probate Estate — The term 
“probate estate,” which is defined as 
“all property wherever located that 
is subject to estate administration 
in any state of the U.S. or in the 
District of Columbia.” The probate 
estate does not include homestead 
property.’ The value of such assets 
is the date of death fair market 
value, less mortgages, liens, and 
security interests, and any other 
claims payable from the estate.'° 

¢ Jointly Held Property — The 
elective estate includes the dece- 
dent’s ownership in jointly owned 
accounts and securities and pay/ 
transfer on death accounts. The 
value of the decedent’s interest in 
any accounts or securities owned 
as tenants by the entirety is one- 
half of the value of such accounts. !! 
In all other cases, the value of the 
decedent’s ownership interest is 
the portion of the account or se- 
curities that the decedent had the 
power to access immediately before 
death without having to account to 
another person.’ With regard to 
property other than accounts and 
securities that is held as joint ten- 
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ants with rights of survivorship or as 
tenants by the entirety, the elective 
estate includes the decedent’s inter- 
est in any property, which is valued 
by dividing the value of the property 
by the number of tenants.'° 

e Revocable Trusts and other 
Revocable Transfers — The elective 
estate includes any property trans- 
ferred by the decedent to the extent 
that the transfer was revocable 
by the decedent at the time of the 
decedent’s death.'* Assets held in 
a revocable trust are not subject to 
the elective share if 1) the property 
was an asset of the trust at all times 
between October 1, 1999, and the 
date of the decedent’s death; 2) the 
decedent was not married to the sur- 
viving spouse when the property was 
transferred to the trust; and 3) the 
property was a nonmarital asset (as 
defined in FS. §61.075) immediately 
prior to the decedent’s death. 

e Irrevocable Transfers — Irre- 
vocable transfers by the decedent 
are included in the elective estate 
if at the time of death the decedent 
retained the right to or enjoyed 
the possession or use of the income 
or principal of the property.'® The 
amount included is the value of the 
portion of the property to which 
the decedent’s right or enjoyment 
related to the extent it passed to or 
for the benefit of a person other than 
the decedent’s probate estate.'’ 

e Life Insurance Policies — The 
elective estate includes life insur- 
ance to the extent the decedent pos- 
sessed a beneficial interest in the net 
cash surrender value of the policy 
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immediately prior to death.'® 

¢ Pensions and Retirement Plans 
— The elective estate includes the 
amounts payable because of the 
decedent’s death to any person 
from pensions, retirement plans, 
deferred compensation plans, and 
similar contracts.'® The amount 
that is included is the transfer tax 
value of such assets on the date of 
the decedent’s death.” 

¢ Transfers and Gifts Made Within 
One Year of Death — The elective 
estate includes gifts made within 
one year of death.”! The value of the 
property included is the value of the 
property on the date of the gift, less 
mortgages, liens, or security inter- 
ests on the property.” It is important 
to note that transfers of assets for 
medical and educational expenses 
that are excluded from federal gift 
tax under §2503(e) of the Code*’ are 
excluded from the elective estate. 
Furthermore, the first $10,000 of 
property” transferred to a donee 
during the one-year period prior to 
the decedent’s death is excluded to 
the extent such transfer is also ex- 
cluded under §§2503(b) or 2503(c) of 
the Code.” 

e Termination of Includable 
Rights or Interests — The elective 
estate includes the value of prop- 
erty transferred as a result of the 
“termination” of a right or interest 
in property within one year of death 
that would otherwise be included if 
the termination had not occurred.”® 
The amount included in the elective 
estate is the value of the property 
on the date of the termination, less 
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liens, mortgages, and security inter- 
ests.”” 

¢ Transfers to Elective Share 
Trusts — Irrevocable transfers made 
to an elective share trust to satisfy 
the elective share are included in the 
elective estate.* An elective share 
trust is any trust under which a) the 
surviving spouse is entitled for life 
to the use of the property or to all of 
the income payable at least as often 
as annually; b) the surviving spouse 
has the right under the terms of 
the trust or state law to require the 
trustee either to make the property 
productive or to convert it to produc- 
tive use within a reasonable time; 
and c) during the spouse’s lifetime, 
no person other than the spouse has 
the right to distribute income or 
principal to anyone other than the 
spouse.” 

If the spouse has only a mandatory 
income interest in the elective share 
trust, 50 percent of the value of the 
property in such trust is counted 
toward satisfaction of the elective 
share.*° If the elective share trust 
includes a qualifying invasion power, 
which is a discretionary power held 
by the spouse or trustee to invade 
the principal of the trust for the 
health, support, and maintenance 
of the spouse (a “qualifying invasion 
power”),*! 80 percent of the property 
in such trust is counted toward satis- 
faction of the elective share.” If the 
elective share includes a qualifying 
invasion power and a qualifying 
power of appointment, which is a 
general power of appointment that 
only the spouse may exercise, 100 
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percent of the value of the trust is 
counted toward satisfaction of the 
elective share.** 

Unlike many states, Florida law 
provides that, absent a contrary 
provision in the decedent’s will or 
revocable trust, property otherwise 
distributable as a result of the dece- 
dent’s death is first used to satisfy 
the elective share.** 

If an individual is contemplating 
divorce, he or she should consider 
the possibility that he or she may 
die prior to the divorce becoming 
final. Absent a nuptial agreement or 
property settlement agreement that 
would allow the individual to omit 
the spouse as a beneficiary of his or 
her assets, or in which the spouse 
waives all rights to the individual’s 
property, and subject, in certain 


cases, to the spouse’s decision to take 
the share to which he or she would 
be entitled as a pretermitted spouse, 
as discussed below, the spouse would 
be entitled to 30 percent of the elec- 
tive estate if the individual dies 
prior to the final dissolution of the 
marriage. Clearly, this would not be 
the intended result. Accordingly, it 
is recommended that the individual 
plan by using the elective share 
rules to his or her advantage, as 
follows: 

¢ Create Elective Share Trust — 
Rather than allow for an outright dis- 
tribution to the spouse of 30 percent of 
the elective estate, the individual could 
create an elective share trust within 
his or her will or revocable trust. As 
indicated above, the elective share 
trust would provide that the spouse is 


entitled to all income from such trust. 
If the individual felt comfortable doing 
so, he or she could also provide that the 
spouse would be entitled to principal 
for health, support, and maintenance 
needs. A third-party trustee could be 
named to make such discretionary dis- 
tributions of principal. The governing 
instrument could also provide that the 
trustee may consider other resources 
of the spouse prior to making such 
distributions of principal.*° By includ- 
ing the qualifying invasion power, 80 
percent, rather than 50 percent, of the 
trust assets would count toward the 
satisfaction of the elective share. The 
elective share trust could also provide 
the spouse with a general power of 
appointment over the assets upon his 
or her death, so that 100 percent of the 
trust assets would count toward the 
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satisfaction of the elective share. Such 
a provision, however, is rarely included 
in an elective share trust, as the set- 
tlor usually does not want his or her 
spouse to have ultimate control over 
the disposition of the trust assets. 

¢ Create Entity — The individual 
could create an entity, such as a fam- 
ily limited partnership or a limited 
liability company, and provide for 
the distribution of interests in such 
entity to his or her spouse upon 
death. Such entity interests would 
be of little utility because of the 
restrictions on transferability, par- 
ticipation, and liquidation. Query as 
to whether the lack of marketability 
discount and a minority discount 
would be applied to the value of the 
entity interests, so that a larger 
amount of entity interests would 
be distributed to the spouse. This 
clearly would not be the intended 
result. 

e Include Provision in Testamenta- 
ry Document Regarding Satisfaction 
of Elective Share — If an individual 
plans to leave certain assets to his 
or her spouse, but fears that the 
spouse may elect against his or her 
estate, the individual could include 
a provision in his or her will or re- 
vocable trust that provides for the 
distribution of less desirable assets 
to the spouse if the spouse makes 
such election. 

¢ Make Gifts — As indicated above, 
assets transferred to an irrevocable 
trust in which an individual has not 
retained the right to or enjoyed the 
possession or use of the income or 
principal of the assets would not be 
included in the elective estate. To 
the extent possible, the individual 
should gift to such an irrevocable 
trust to remove assets from his or 
her elective estate. In addition, the 
individual could make gifts in the 
amount of $10,000 to various indi- 
viduals each year and to educational 
institutions and medical providers 
under §2503(e) of the Code, in order 
to remove assets from the elective 
estate. 


Pretermitted Spouse 

In certain circumstances, a sur- 
viving spouse who is not included 
in the deceased spouse’s will may 


choose to take advantage of the 
share to which he or she would be 
entitled as a pretermitted spouse, 
rather than the elective share. 
Pursuant to F.S. §732.301, when 
a person marries after making a 
will and the spouse survives the 
testator, the surviving spouse shall 
receive a share of the estate of 
the testator equal in value to that 
which the surviving spouse would 
have received if the testator had 
died intestate, unless 1) provision 
has been made for, or waived by, 
the spouse by a nuptial agreement; 
2) the spouse is provided for in 
the will; or 3) the will discloses an 
intention not to make provision for 
the spouse.** The intestate share to 
which the spouse would be entitled 
is as follows: a) If there are no living 
lineal descendants of the decedent, 
the entire intestate estate; b) there 
are surviving lineal descendants of 
the decedent, all of whom are also 
lineal descendants of the surviv- 
ing spouse, the first $60,000 of the 
intestate estate, plus one-half of 
the balance of the intestate estate; 
and c) if there are surviving lineal 
descendants of the decedent, one 
or more of whom are not lineal de- 
scendants of the surviving spouse, 
one-half of the intestate estate.” 

Accordingly, if the testator marries 
after executing his or her will, and 
the will does not provide for or spe- 
cifically omits the spouse, and there 
is no nuptial agreement, the spouse 
may be entitled to the pretermitted 
spouse share. Depending upon the 
assets owned by the testator (the 
assets subject to the pretermitted 
spouse share are less expansive than 
those subject to the elective share), 
the spouse may choose to take the 
share to which he or she is entitled 
as a pretermitted spouse, rather 
than the elective share. 

If an individual wants to ensure 
that his or her spouse is not entitled 
to the share to which the spouse 
would otherwise be entitled as a 
pretermitted spouse, it is essential 
that such individual either enter into 
a nuptial agreement with his or her 
spouse, in which the spouse waives 
the share he or she would take as a 
pretermitted spouse, or amend his or 


her documents to specifically provide 
for the spouse or omit the spouse. 0 


'T.R.C. §2503(b). 

2 LR.C. §2505. 

* Treas. Rea. §25.2513-1(a). 

* Note that FLA. Star. §737.106 provides 
that any provision of a revocable trust 
executed by a married person that affects 
the spouse of that person shall become 
void upon the dissolution of such mar- 
riage, and the former spouse shall be 
treated as predeceased. 

° See, e.g., Ervin v. Chason, 750 So. 2d 
148 (Fla. 1st D.C.A. 2000); Feliciano v. 
Feliciano, 674 So. 2d 937 (Fla. 4th D.C.A. 
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Susan Scheiner 
Saxon, Gilmore, Carraway, Gibbons, 
Lash & Wilcox, P.A. 
813-314-4500 


Sponsored By: 

Argus Legal (Dinner) 

Copy Control Management (Promotional 
Advertising) 

LexisNexis (Cocktail Hour) 
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1996). 

Fra. Stat. §732.201. 

7 Strat. §732.2065. 

8 Fria. Stat. §732.2035(1) and 
732.2025(7). 

Fra. Strat. §732.2045(1)(i). 

10 Fla. Strat. §732.2055(5). 

1! Fria. Stat. §732.2035(2). 

Fra. Stat. §732.2035(2). 

8 Fra. Strat. §732.2035(3). 

144 Stat. §732.2035(4). 

15 Bia. Stat. §732.2155(6). 

16 Bia. Stat. §732.2035(5)(a)(1). 

17 Star. §732.2035(5)(b)1-2. 

18 Fla. Star. §§732.2035(6), 732.2045(1)(d), 
and 732.2055(1). 

'9 Stat. §732.2035(7). 

20 Fia. Star. §732.2055(3). 

2! Fria. Start. §732.2035(8)(b). 

22 Stat. §732.2055(4). 

22 T.R.C. §2503(e) excludes from the 
federal gift tax any amount paid on be- 
half of an individual as tuition directly 


to an educational organization for the 
education of the individual, and any 
amount paid on behalf of an individual 
to any person who provides medical 
care (including with respect to such 
individual as payment for such medical 
care). TREAS. REG. §25.2503-6(b)(3) pro- 
vides that qualifying medical expenses 
for purposes of I.R.C. §2503(e) includes 
medical insurance paid on behalf of a 
donee that is not reimbursed by the 
donee’s insurance. 

24 T.R.C. §2503(b)(2). 

25 Bia. Stat. §732.2035(8)(b)(2). 

26 Stat. §732.2035(8)(a). 

27 Stat. §732.2055(4). 

Stat. §§732.2025(10) and 
732.2035(9). 

Fia. Stat. §732.2025(2). 

8° Fria. Strat. §732.2095(2)(b)3. 

31 Fra. Strat. §732.2095(1)(c). 

Stat. §732.2095(2)(b)2. 

38 Star. §732.2095(1)(b)1. 


34 Bia. Strat. §732.2075(1)(a)-(f). 
% Fria. Stat. §732.2095(1)(c). 

36 Fa. Stat. §732.301. 

37 Fria. Stat. §732.102. 


Elaine M. Bucher is an attorney with 
Proskauer Rose, LLP. in Boca Raton. Ms. 
Bucher concentrates in estate, gift, and gen- 
eration-skipping transfer taxation. She is 
Florida board certified in wills, trusts, and 
estates. Ms. Bucher has published various 
articles and lectured frequently on transfer 
tax and estate planning issues. 

This column is submitted on behalf of 
the Tax Section, Mark E. Holcomb, chair, 
and Michael D. Miller, Benjamin A. Jablou, 
and Normarie Segurola, editors. 
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uncovers additional legal needs and creates annual minutes for 


only $9.95 per corporation. This is an introductory price until 
12/31/2006. Visit www.BlumbergMinutes.com. 


Securities Not Registered, 
Transfer Restriction or 
other clause FREE 
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we'll ship the same day 
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LABOR AND EMPLOYMENT LAW 


by Tori L. Winfield 


Retaliation: Employers Had Better Watch Their Backs 


Burlington Northern & Santa Fe Railway Company v. White 


ast year, 75,428 charges 

were filed with the U.S. 

Equal Employment Op- 

portunity Commission 
(EEOC). Title VII retaliation charg- 
es comprised over 25 percent, or 
19,429, of the total charges filed 
in 2005. Indeed, retaliation claims 
are on the rise and have doubled 
in filings since 1992. Although the 
underlying discrimination claim 
may often be dismissed at the dis- 
positive motion stage, retaliation 
claims often survive and result in 
costly settlements or verdicts. On 
June 22, 2006, the U.S. Supreme 
Court issued its opinion in Burling- 
ton Northern & Santa Fe Railway 
Company v. White, No. 05-259, 126 
S.Ct. 2405, 165 L.Ed.2d 345 (2006), 
which impacts how employers 
should treat employees who have 
lodged internal or external employ- 
ment grievances, and may give new 
impetus to this upward trend in 
retaliation filings. 


Circuit Split on What 
Constitutes Retaliation 

Prior to the Supreme Court’s 
opinion, various courts applied 
differing standards with regard to 
what constituted actionable retali- 
ation in the employment context. 
Some courts, like the Fifth Circuit,! 
held that an action for retaliation 
could exist only where an ultimate 
employment decision occurred, 
such as firing, denying promotions, 
and lowered compensation. Other 
circuits adopted a broader scope, 
such as the Ninth Circuit,? which 
followed the EEOC’s interpreta- 
tion,’ and held that plaintiffs must 


simply establish adverse treatment 
that is based on a retaliatory motive 
and is reasonably likely to deter 
the charging party or others from 
engaging in protected activity. The 
11th Circuit had adopted a middle 
of the road approach, requiring that 
a “serious and material change in 
the terms, conditions, or privileges 
of employment” be shown in order 
to establish an adverse action.‘ To 
say the least, there was no uniform 
standard for adverse employment 
actions in retaliation cases. 

The Supreme Court acknowl- 
edged this inconsistency and 
sought to remedy it. In Burling- 
ton, the Supreme Court set out to 
answer the following two distinct, 
yet interrelated questions: 1) Does 
Title VII's antiretaliation provision 
confine actionable retaliation to 
activity that affects the terms and 
conditions of employment? 2) How 
harmful must the adverse actions 
be to fall under the scope of Title 
VIIs antiretaliation provision?® 

Before discussing the court’s 
answers to these question, an over- 
view of the facts of the Burlington 
case provides the context. 


The Burlington Facts 

The plaintiff, Sheila White, was 
hired as a “track laborer” in 1997. 
The job duties that fell within that 
job title included removing and 
replacing track components, trans- 
porting track material, cutting 
brush, and clearing litter and cargo 
spillage from the right-of-way. Soon 
after White began working for Burl- 
ington, while still holding the job of 
track laborer, she was assigned to 


operate the forklift because she had 
prior experience. It was undisputed 
that operating the forklift was her 
primary responsibility, although 
she also performed some of the 
other track laborer tasks.° 

Shortly after White began work- 
ing at Burlington, she complained 
to management that her supervi- 
sor had made gender-disparaging 
remarks. After an internal inves- 
tigation, her supervisor was sus- 
pended for 10 days and ordered to 
attend a sexual-harassment train- 
ing session. When management 
informed White of the discipline 
levied against her supervisor, she 
was also removed from her forklift 
duties and assigned to standard 
track laborer tasks. The explana- 
tion given for the reassignment was 
that co-workers had complained 
that a “more senior man” should 
have the “less arduous and cleaner 
job” of forklift operator. White 
filed a complaint with the EEOC 
claiming that the reassignment of 
her duties amounted to unlawful 
gender-based discrimination and 
retaliation against her for previ- 
ously complaining about workplace 
harassment.’ 

Soon thereafter she filed a second 
retaliation charge with the EEOC 
claiming management had placed 
her under surveillance and was 
monitoring her daily activities. A 
few days after filing her second 
charge with the EEOC, White and 
a supervisory employee disagreed 
about a particular task. That em- 
ployee informed management that 
White had been insubordinate and 
management immediately sus- 
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pended White without pay. White 
made use of Burlington’s internal 
grievance procedures which ulti- 
mately led to the conclusion that 
White had not been insubordinate. 
Management reinstated White 
to her position and awarded her 
back pay for the 37 days she was 
suspended. White then filed a third 
retaliation charge with the EEOC 
based on the suspension.* 

White’s litigation based on her 
change of job responsibilities and 
suspension for 37 days without 
pay was presented to a jury. The 
jury found in White’s favor on both 
aspects of her retaliation claim 
and awarded her approximately 
$43,500 in compensatory damages. 
After various appellate arguments, 
the Sixth Circuit affirmed the trial 
court’s judgment in White’s favor 
but the members of the appellate 
court differed among themselves 
as to the proper standard to apply 
to her claims.’ 


The Supreme Court Weighs In 

In reaching its decision, the 
Supreme Court first examined the 
language of the two major substan- 
tive clauses of Title VII, the anti- 
discrimination and antiretaliation 
provisions. 

¢ Looking at the Text — Section 
703(a) sets forth Title VII’s core 
antidiscrimination provision in the 
following terms: 


It shall be an unlawful employment 
practice for an employer— 

(1) to fail or refuse to hire or to 
discharge any individual, or otherwise 
to discriminate against any individual 
with respect to his compensation, terms, 
conditions, or privileges of employment, 
because of such individual’s race, color, 
religion, sex, or national origin; or 

(2) to limit, segregate, or classify his 
employees or applicants for employment 
in any way which would deprive or tend 
to deprive any individual of employment 
opportunities or otherwise adversely af- 
fect his status as an employee, because 
of such individual’s race, color, religion, 
sex, or national origin.'’ 


Section 704(a), also known as 
Title VII's antiretaliation provision, 
reads as follows: 

It shall be an unlawful employment 
practice for an employer to discriminate 
against any of his employees or appli- 
cants for employment...because he has 
opposed any practice made an unlawful 


employment practice by this subchap- 
ter, or because he has made a charge, 
testified, assisted, or participated in any 
manner in an investigation, proceeding, 
or hearing under this subchapter.'! 


Looking closely at the italicized 
language in the above two provi- 
sions, the Supreme Court noted 
that the antidiscrimination por- 
tion specifically limited its scope 
to certain employment terms such 
as compensation and discharge. 
The Supreme Court found that no 
such limiting language appeared 
in the retaliation provision, which 
instead used the broad language 
“to discriminate against.” Thus, it 
determined that the antiretaliation 
provision is broader in scope.” 

e Analyzing the Purpose — The 
Supreme Court also found that 
the two provisions have a different 
purpose. Specifically, the Supreme 
Court found that Title VII’s anti- 
discrimination provision seeks to 
foster a workplace where individu- 
als are not discriminated against 
because of their race, ethnicity, 
religion, or gender. In contrast, the 
court found the antiretaliation pro- 
vision seeks to secure that primary 
objective by preventing employers 
from interfering, through retali- 
ation, with employees’ efforts to 
secure or advance enforcement of 
Title VII’s basic guarantee. The 
Supreme Court then went a step 
further and decided that while the 
objective of the antidiscrimination 
provision could be secured by focus- 
ing solely on employers’ actions in 
the workplace, the same did not 
hold true for the antiretaliation 
provision. Interestingly, the court 
noted that employers can effec- 
tively retaliate against employees 
by taking action not directly related 
to their employment, but did not 
expound upon this concept."* 


The New Standard for 
Actionable Retaliation 

The Supreme Court has now 
answered the query of whether 
Title VII's antiretaliation provision 
confines actionable retaliation to 
activity that affects the terms and 
conditions of employment with a 
resounding “no.” It has also an- 
swered the question of how harm- 
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ful the adverse actions must be to 
fall within the scope of Title VII’s 
antiretaliation provision. The new 
standard espoused by the Supreme 
Court is that plaintiffs must show 
that “a reasonable employee would 
have found the challenged action 
materially adverse [meaning that 
the action] might have ‘dissuaded a 
reasonable worker from making or 
supporting a charge of discrimina- 
tion.””'* 

The Supreme Court took great 
pains to reaffirm its prior stance 
that material adversity is required 
because courts should not be both- 
ered with insignificant or trivial 
harms. For example, the Supreme 
Court readopted its position that 
Title VII does not set forth a gen- 
eral civility code for the American 
workplace, and that employee 
complaints regarding ordinary 
tribulations of the workplace, such 
as the sporadic use of abusive 
language, gender-related jokes, oc- 
casional teasing, and personality 
conflicts, are insufficient. Instead, 
the Supreme Court has mandated 
that courts employ a reasonable 
employee or objective standard. 
However, this new standard also 
turns on a subjective component 
as well because the Supreme Court 
has expressly stated that “context 
matters.” The significance of any 
given act of retaliation will often 
depend upon the particular circum- 
stances. For example, the Supreme 
Court found that a schedule change 
may make little difference to many 
workers, but matter enormously 
to a young mother with school age 
children. The Supreme Court also 
pointed out that a supervisor’s re- 
fusal to invite an employee to lunch 
is normally trivial, but excluding 
an employee from a weekly training 
lunch that contributes significantly 
to the employee’s professional ad- 
vancement constitutes actionable 
retaliation under the new stan- 


dard.” 


Applying the New Standard to 
the Burlington Facts 

Armed with this newly crafted 
standard of Title VII retaliation, the 
Supreme Court affirmed the lower 
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court’s holding that White had been 
the victim of unlawful retaliation. 
Burlington argued that the reas- 
signment of her duties could not 
constitute retaliation where both 
her former and present duties fell 
within the same job description of 
“track laborer.” However, the Su- 
preme Court reasoned that almost 
every job category involves some 
responsibilities and duties that 
are less desirable than others and 
found that White’s reassignment 
caused her to work harder and in 
dirtier conditions. With that said, 
the Supreme Court remarked that 
every reassignment of job duties is 
not automatically actionable but 
instead, whether a particular reas- 
signment is material depends upon 
the circumstances of the particular 
case and should be judged from the 
prospective of a reasonable person 
in the plaintiff’s position, consider- 
ing all the circumstances.'® 

The Supreme Court also made 
short order of Burlington’s argu- 
ment that White’s 37-day suspen- 
sion without pay lacked signifi- 
cance because she was ultimately 
reinstated with back pay. The Su- 
preme Court emphasized that 
White and her family had to live 
for 37 days without income and that 
many reasonable employees would 
find a month without a paycheck to 
be a serious hardship." The bottom 
line is that Title VII retaliation now 
includes any action that materially 
injures or harms an employee who 
has complained of discrimination 
and would dissuade a reasonable 
worker from making or supporting 
a charge of discrimination. 


The Forecast for the Future 
With this broadened definition of 
actionable retaliation, expect more 
retaliation claims. While the new 
Supreme Court decision is limited 
to retaliation under Title VII, one 
can reasonably foresee that this 
broadened definition of retaliation 
will soon extend to age and disabil- 
ity claims, FLSA and FMLA claims, 
and state antidiscrimination laws 
as well. The bad news for employ- 
ers is that although the Supreme 
Court took great pains to explain 


that the new definition of retalia- 
tion is based on a reasonable person 
or objective standard, the caveat 
is that whether an employer’s con- 
duct will be viewed as actionable 
retaliation depends on the context 
of each particular situation. As a 
practical point, retaliation claims 
now may be construed by courts 
as presenting a “jury question” 
that is improper for resolution via 
summary judgment motions. This 
translates into time-consuming and 
costly battles for employers. 

Employers need to be very careful 
with any decisions which may affect 
employees who have complained 
about workplace discrimination. 
While no one is suggesting that em- 
ployees who have complained about 
workplace issues are “untouchable,” 
the currency of the Supreme Court 
decision means that courts will be 
inexperienced with tackling these 
types of claims and may err on the 
side of being overly cautious when 
refusing to dismiss them. 


What This Means to Employers 

In sum, employers need to know 
that the common terms “tangible” 
or “ultimate” employment action 
now have nothing to do with the 
issue of whether an employee has 
a viable retaliation claim. Concrete 
actions such as hiring, firing, and 
failing to promote are no longer 
required. All that is required is an 
action that would be materially 
adverse to a reasonable employee 
and one which may dissuade a 
reasonable worker from making or 
supporting a charge of discrimina- 
tion. 

Employers should expect height- 
ened scrutiny with regard to any 
action they take against employees 
who have voiced complaints about 
discrimination. With this in mind, 
employers should endeavor to: 

¢ Implement and strictly enforce 
policies prohibiting any kind of 
retaliation. 

e Review proposed actions re- 
garding employees who have com- 
plained about discrimination to 
confirm that legitimate, nonretalia- 
tory reasons exist for the action. 

¢ Follow up with employees who 


have complained about discrimi- 
natory treatment and keep those 
employees apprised of investigative 
findings. 

¢ Discipline, including possibly 
termination, persons who have re- 
taliated against other employees. 

Only time will tell how courts 
will apply the Supreme Court’s 
new standard of retaliation. In the 
meantime, taking the steps enu- 
merated above should make your 
clients’ lives, and your jobs, easier if 
you are forced to defend retaliation 
actions in court. 


' Mattern v. Eastman Kodak Co., 104 
F.3d 702, 707 (5th Cir. 1997). 

* Ray v. Henderson, 217 F.3d 1234 (9th 
Cir. 2000). 

3 See Compliance Manual at www.eeoc. 
gov/policy/docs/retal.html. 

* Davis v. Town of Lake Park, Fla., 245 
F.3d 1232, 1239 (11th Cir. 2001). See 
also Gupta v. Florida Bd. of Regents, 212 
F.3d 571, 587 (11th Cir. 2000); Wideman 
v. Wal-Mart Stores, Inc., 141 F.3d 1453, 
1456 (11th Cir. 1998). 

° Burlington, 126 S.Ct. at 2411. 

Td. at 2409. 

Td. 

® White v. Burlington Northern & Santa 
Fe Railroad, 364 F.3d 789 (6th Cir. 
2004). 

0 42 U.S.C. §2000e-2(a)(emphasis 
added). 

42 U.S.C. §2000e-3(a)(emphasis 
added). 

Burlington, 126 S.Ct. at 2411-13. 

'S Td. at 2412. 

4 Td. at 2415. 

'S Td. at 2415-16. 

6 Td. at 2416-17. 

Td. at 2417-18. 


Tori L. Winfield practices primar- 
ily in the area of labor and employment 
law at Phelps Dunbar in Jackson, MS. 
She routinely advises corporate clients 
on federal and state employment laws 
dealing with race, age, disability, gender, 
national origin, and sexual orientation 
discrimination. She earned her J.D. 
from the University of Florida and a 
B.A. from the University of Miami. 

This column is submitted on behalf 
of the Labor and Employment Law Sec- 
tion, Cynthia Sass, chair, and Frank E. 
Brown, editor. 
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REAL PROPERTY, PROBATE AND 
Trust LAw 


by William C. Ballard 


Who Decides Whether to Build It Higher, the 
Condominium Community or the Court? 


he board of directors of 
Wetfoot Condominium As- 
sociation, Inc., has prob- 
lems. Wetfoot is a fictitious 
Florida beachfront condominium 
constructed in the 1970s. Four 
ground floor units and the recre- 
ation room in the five-story, 28-unit 
Wetfoot condominium apartment 
structure were recently inundated 
by storm water surge for the third 
time in five years. The ground floor 
unit owners have notified the board 
that their units are uninhabitable 
by reason of susceptibility to flood- 
ing, and have demanded that the 
association raise the beachfront 
seawall four feet to hold out storm 
surge. One of the ground floor unit 
owners is an 82-year-old disabled 
war veteran who has been forced 
to move to a homeless shelter. Ten 
of the 28 unit owners have joined 
in a letter to the association board 
objecting to alteration of the sea- 
wall. The objectors pointed out that 
the Condominium Act and Wetfoot’s 
declaration of condominium both 
require that material alterations to 
the condominium property receive 
approval of 75 percent of the unit 
owner interests. Their stated reasons 
for objection were that the ground 
floor units’ vulnerability to flooding 
was obvious and readily discoverable 
by a diligent purchaser and that the 
upper floor owners should not be 
burdened with the expense, the im- 
paired beach access, and the change 
of appearance that would result from 
raising the seawall. 
Wetfoot’s board is concurrently 
dealing with the need for a major 
special assessment to fund recon- 


struction of concrete balconies that 
are unsafe due to corrosion of rein- 
forcing bars that support balcony 
decks, a special assessment which 
many unit owners say they cannot 
afford. Who should decide — the 
condominium community or a court 
— whether to raise the seawall and 
what priority this project shall be 
given? 


Issues Raised by Wetfoot’s 
Predicament 

© Does the board have authority, 
pursuant to its duty to maintain the 
common elements, to make a mate- 
rial alteration or substantial addi- 
tion to the common elements without 
approval of the unit owners? 

¢ If the board possesses authority 
to proceed unilaterally, do individual 
board members become liable to the 
unit owners who sustain damage if 
the board fails to utilize this author- 
ity? 

® Does the condominium associa- 
tion have a duty to make material 
alterations or substantial additions 
to the common elements as neces- 
sary to preserve the habitability of 
individual units? 


Board Authority to Proceed 
Without Unit Owner Approval 
The applicable statute, 
§718.113, in separate subsections, 
imposes the duty of maintaining the 
common elements upon condomini- 
um associations and provides condo- 
minium unit owners an unqualified 
right to approve or to reject proposed 
“material alterations or substantial 
additions” (hereinafter “improve- 
ments”) to the common elements. 
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Some Florida district court of ap- 
peal decisions accord condominium 
boards a right to proceed with such 
improvements unilaterally when, in 
the business judgment of the board, 
such improvements are necessary 
or beneficial for the maintenance of 
the common elements.' A 2002 Third 
District Court of Appeal decision” 
refused to accept this embellishment 
upon F‘'S. §718.113 and declared 
invalid an assessment to pay for a 
material alteration to condominium 
common elements which provided 
significant maintenance benefits, 
because the alteration had not been 
approved by the unit owners. 

The relevant portions of F.S. 
§718.113 state: 

Maintenance; limitation upon improve- 
ment [etc.]; 

1) Maintenance of the common ele- 
ments is the responsibility of the associa- 
tion.... 

2) Except as otherwise provided in 
this section, there shall be no material 
alteration or substantial additions to 
the common elements or to real property 
which is association property, except in a 
manner provided in the declaration. If the 
declaration does not specify the procedure 
for approval of alterations or additions, 75 
percent of the total voting interests of the 
association must approve the alterations 
or additions. (The “otherwise” provisions 
pertain to flag displays and hurricane 
shutters.) 

The term “maintenance” is com- 
monly held to mean the action of 
continuing, carrying on, preserving.” 
The accepted judicial definition of 
“material alteration or addition” was 
provided by the decision of Sterling 
Village Condominium, Inc. v. Breiten- 
bach, 251 So. 2d 685, 697 (Fla. 4th 
DCA 1971), in which the court stated 
that “the term ‘material alteration 
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or addition’ means to palpably or 
perceptively vary or change the form, 
shape, elements or specifications of a 
building from its original design or 
plan, or existing condition, in such 
a manner as to appreciably affect 
or influence its function, use, or ap- 
pearance.” Note the lack of perfect 
congruence between the statutory 
phrase “material alteration or sub- 
stantial addition” and the above 
quoted “term” defined in Sterling 
Village v. Breitenbach. The omission 
of the word “substantial” from the 
“term” defined by the Fourth District 
in 1971 does not appear to have been 
significant in subsequent published 
appellate decisions in Florida.’ 
Notwithstanding the unambigu- 
ous language of F.'S. §718.113, the 
Second District Court of Appeal in 
Tiffany Plaza Condominium As- 
sociation, Inc. v. Spencer, 416 So. 2d 
823 (Fla. 2d DCA 1982), held that if 
improvements were, in the good busi- 
ness judgment of the association,° 
reasonably necessary or beneficial® 
for the maintenance of the common 
elements, the board could assess all 
unit owners for the improvements 
notwithstanding a provision in the 
Tiffany Plaza condominium decla- 
ration, which required the written 
approval of 75 percent of unit own- 
ers (which was obtained) but also 
relieved those who did not approve 
from payment for the initial cost. 
The proposed improvement was the 
construction of a rock revetment on 
Gulf front beach owned by the as- 
sociation, and the questions before 
the court were: 1) Are the objecting 
unit owners to be relieved from the 
assessment as stated in the decla- 
ration?; 2) Are the improvements 
necessary? The first question was 
answered in the negative and the 
second was referred back to the trial 
court for an evidentiary hearing. 
The Tiffany Plaza decision could 
have been confined to its facts, but 
this was not to be. In Ralph v. Envoy 
Point Condominium Association, 
Inc., 455 So. 2d 454 (Fla. 2d DCA 
1984), the court characterized its 
holding in Tiffany Plaza as having 
been: “[I]f work was necessary, board 
authority was sufficient.”’ The Ralph 
decision held that the Envoy Point 


Condominium association board pos- 
sessed authority, without vote of the 
unit owners, to construct a 42-inch 
vertical extension to a seawall and to 
assess the unit owners for the cost. 
The court’s stated rationale: “Simply 
because necessary work for mainte- 
nance may also constitute alterations 
or improvements does not nullify a 
condominium board’s authority and 
duty to maintain the condominium 
common elements.”* The standard 
of “necessary work” applied in these 
two cases was, in fact, a standard 
that the work merely be beneficial 
(expressly stated in Tiffany Plaza). 
In both Tiffany Plaza and Ralph, 
the improvements by their nature 
were intended to provide enhanced 
protection to the common elements 
from possible future storm damage 
and reduction of future repair ex- 
penses. The “business judgment rule” 
states, absent special factors such as 
bad faith, courts will not interfere in 
the decisions of corporate boards of 
directors as long as the boards acted 
in a reasonable manner.’ An action is 


unreasonable if reasonable persons 
could differ as to its propriety.'° 
While undoubtedly well-inten- 
tioned, the Tiffany Plaza and Ralph 
decisions judicially legislated a 
material diminishment of condo- 
minium unit owners’ statutory right 
to reject improvements proposed by 
the association’s board of directors. 
This was not a proper exercise of the 
court’s jurisdiction and was likely 
in excess of it. The Florida Supreme 
Court has repeatedly admonished: 
“Courts are without power to con- 
strue an unambiguous statute in a 
way which would extend, modify, or 
limit, its express terms or its reason- 
able and obvious implications. To do 
so would be an abrogation of legisla- 
tive power.”" No court has held the 
statute to be ambiguous. The reason- 
able and obvious implications which 
flow from the plain language of the 
statutory scheme is that ordinary 
maintenance and replacement” of 
common elements is the purview of 
condominium boards and that board 
proposals for improvements to the 
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common elements must be approved 
by the people who will have to pay 
for those improvements — the unit 
owners. The reasonableness of this 
implication is further demonstrated 
by the presence in the Florida Con- 
stitution of a similar right accorded 
residents of municipalities to ap- 
prove or reject proposed municipal 
capital improvements to be funded 
with bonded indebtedness secured 
by ad valorem tax assessments. 

In 2002, the Third District Court 
of Appeal declined to follow Ralph. 
In George v. Beach Club Villas Con- 
dominium Assn., Inc., 833 So. 2d 
816 (Fla. 3d DCA 2002), the court 
acknowledged that the condominium 
association had relied upon the 
Ralph decision to support the valid- 
ity of an assessment to pay the cost, 
already incurred, for substitution of 
terra cotta tiles for the original cedar 
shingles on mansard roofs. The court, 
while noting the lower replacement 
cost and the maintenance benefits 
this change provided, nevertheless 
upheld that portion of the trial 
court judgment, which declared the 
special assessment for replacing 
the mansard roof shingles was in- 
valid because the substitution was 
a material alteration which required 
unit owner approval pursuant to F:‘S. 
§718.113(2) and that such approval 
had not been obtained.'* The George 
decision made no mention of a deci- 
sion in the prior year by another 
panel of the Third District Court 
of Appeal which expressly followed 
Ralph.” 

The court’s strict reliance in 
George upon the plain language of 
FS. §718.113 was well placed. Con- 
dominiums are strictly creatures of 
statute.'° The Condominium Act es- 
tablishes procedures for the creation 
and operation of condominiums." 
The term “maintenance” is a word of 
common usage and when such words 
are used in a statute, they should be 
construed in their plain and ordinary 
sense.'* “Maintenance” does not ap- 
pear in F:‘S. §718.113’s subsection 2, 
which reserves to the unit owners 
the unqualified right to reject pro- 
posed improvements to the common 
elements. Conversely, unit owners 
are not mentioned in subsection 1, 


which imposes the duty of mainte- 
nance of the common elements on 
the association board. Where the 
legislature has used a term in one 
section of a statute but omits it in 
another section of the same statute, 
the Supreme Court will not imply it 
where it has been excluded.'® 

Neither side in George sought 
jurisdiction in the Florida Supreme 
Court. Although conflict ultimately 
lies in the eyes of the beholder (the 
Florida Supreme Court), it would ap- 
pear that George does expressly and 
directly conflict with Ralph under 
the conflict standard articulated in 
City of Jacksonville v. Florida First 
National Bank of Jacksonville, 339 
So.2d 632, 633 (Fla. 1976); specifi- 
cally that conflict may exist where a 
rule of law is applied to produce a dif- 
ferent result in a case which involves 
substantially the same controlling 
facts as a prior case. 


Board Member Liability 

Assume that Wetfoot is located 
in the Second Appellate District or 
any other district where Ralph” is 
followed. Combine the board author- 
ity to proceed with improvements to 
the common elements unilaterally, 
as part of their statutory duty to 
maintain the common elements, 
with the statutory provision which 
renders board members who will- 
fully neglect their duties individu- 
ally liable to unit owners damaged 
by such neglect.*! Arguably, a unit 
owner claiming damage as a result of 
inadequate common elements would 
have a cause of action against board 
members whose votes or abstentions, 
taken with knowledge of the board’s 
authority under Ralph v. Envoy 
Point, caused the neglect of allegedly 
necessary improvements to the com- 
mon elements. Such a claim would 
have to overcome the deficiencies in 
the Ralph decision, discussed above, 
and the high barrier to imposition 
of individual liability upon condo- 
minium association directors raised 
by Florida courts.” A board member 
who sought to preserve for the col- 
lective unit owners their statutory 
right to approve such projects will be 
exposed to personal liability. This un- 
intended consequence of the holdings 
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in Tiffany” and Ralph* may provide 
another reason for the Florida Su- 
preme Court to reject those decisions 
if the occasion arises. 


Is There an Association Duty 
to Maintain Habitability of 
Individual Units? 

An expanded statement of this 
question has two parts: Is the condo- 
minium association’s duty respecting 
the common elements limited to 
maintaining them in the configura- 
tion and to the quality standards 
provided by the developer, or, can the 
unit owners collectively, by way of a 
judgment against their association, 
be compelled to fund improvements 
to the condominium property as may 
be required to restore or to preserve 
habitability of an individual unit? 
The Condominium Act does not 
expressly state that a condominium 
association has a duty to make im- 
provements to its common elements. 
Well-established principles of statu- 
tory construction and deference to 
a co-equal branch of government, 
together with a compelling analogy 
to the law of municipal corporations, 
militate against judicial legislation 
of an association duty to make im- 
provements. 

The principles that apply to the 
question of the authority of a condo- 
minium board to proceed, without 
unit owner approval, with improve- 
ments to the common elements apply 
with equal force here. Condominiums 
are creatures of statute.” Courts are 
without power to construe an un- 
ambiguous statute in a way which 
would extend its express terms or 
its reasonable and obvious implica- 
tions.” The Condominium Act ad- 
dresses the subject of habitability 
of condominium units through a 
developer warranty of fitness and 
merchantability for the purposes 
and uses intended for the individual 
units and all other improvements” 
for the use of the unit owners.”* This 
has been interpreted to include a 
warranty that the units are reason- 
ably habitable.?? The Condominium 
Act declares that board of adminis- 
tration officers and directors have 
a fiduciary relationship with the 
unit owners.*® Under this statutory 
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scheme, the association officers and 
directors, upon turnover of control of 
the association by the developer to the 
unit owners, can be expected to inves- 
tigate the adequacy of the common 
elements and to timely pursue claims 
against the developer for correction 
of inadequacies in the common ele- 
ments which jeopardize habitability 
of units. This statutory protection 
may be frustrated by the failure of 
defects to manifest themselves within 
applicable statutes of limitation or 
repose and by developer insolvency, 
but such gaps will not justify judicial 
legislation of an association duty to 
improve the common elements as may 
be necessary to ensure habitability of 
individual units. The courts may not 
graft onto legislation something that 
is not there.*! 

This is not a question of board 
authority; it is a question of whether 
any individual unit owner has a 
right to compel the condominium as- 
sociation to make improvements to 
the common elements as necessary 
to preserve the habitability of his or 
her unit. Assume that Wetfoot’s board 
proposed such improvements and the 
unit owners rejected the proposal. If 
the language of the Condominium 
Act is followed, the final decision was 
made by Wetfoot’s unit owners. If the 
courts supplement the Condominium 
Act with a duty upon condominium 
associations to improve the common 
elements as necessary to preserve 
habitability of individual units, the 
Wetfoot community’s future course 
will be plotted by a circuit judge or a 
jury.” The law of municipal corpora- 
tions provides a compelling analogy, 


which would logically deny the courts 
such a role in the governance of con- 
dominium communities. 

Consider the Florida city of X. X 
has homes on hills and homes down 
by the creek. X has a drainage system 
that is adequate most of the time, but 
not all of the time. The homes on the 
hills are never flooded. The homes by 
the creek occasionally are flooded, 
damaged, and rendered uninhabitable 
by reason of the inadequate drainage 
system. When a home buyer comes to 
town, that buyer must make many 
choices including those of location 
and price. If our hypothetical buyer 
subsequently finds that his or her 
house by the creek floods due to the 
city’s inadequate drainage system, the 
buyer has no cause of action against 
the city. A governmental entity is not 
liable for its failure to build, expand, 
or modernize a capital improvement. 
A governmental entity’s decision not 
to build or modernize a particular 
improvement is a discretionary judg- 
mental function with which the courts 
cannot interfere.*’ Such discretion- 
ary functions are inherent in the act 
of governing.” On the other hand, 
once a governmental entity builds an 
improvement, it has the same com- 
mon law duty as a private person to 
properly maintain and operate it.” 
If our hypothetical creek side hom- 
eowner in X could have demonstrated 
negligent maintenance by X of its 
drainage system to be the cause of the 
homeowner’s losses, his or her claim 
would be good. Similarly, a condo- 
minium association is liable to a unit 
owner whose unit is damaged by the 
association’s negligent maintenance 


of its common elements.*® 

Florida’s Condominium Act is 
analogous to Florida municipal law. 
This analogy has been recognized 
by courts.*’ Municipalities and con- 
dominiums are both creatures of 
statute.** Obvious common attributes 
are defined geographic boundaries, 
representative forms of governance, 
power to compel payments from 
residents to fund maintenance of 
community property and operations, 
and the power to impose reasonable 
regulations governing conduct within 
the community. As noted above, both 
municipalities and condominium as- 
sociations have liability to their re- 
spective residents for damages caused 
by deficient maintenance of existing 
capital improvements. Municipalities 
are prohibited by art. VII, §10 of the 
Florida Constitution from incurring, 
without a referendum, indebtedness 
to fund capital improvements secured 
by pledge of their power to impose 
ad valorem taxes; similarly the Con- 
dominium Act prevents assessment 
of the unit owners to fund material 
alterations or substantial additions 
to the condominium property without 
unit owner approval, the functional 
equivalent of a referendum.” 

The congruence of the Condomin- 
ium Act and the well-settled law of 
municipal corporations demonstrate 
that the act is reasonable, logical, and 
complete with respect to the question 
of who decides whether the residents 
are to be assessed for improvements 
to the common elements. A legisla- 
tive philosophy that declines to shift 
to the condominium community the 
losses associated with a condominium 
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purchaser’s random misfortune or in- 
adequate pre-purchase investigation 
is not unreasonable, particularly in 
light of the common law duty imposed 
upon sellers of Florida residential 
property to notify buyers of hidden 
defects known to them.*’ 

Individual hardship does not create 
a right to have a court order a munici- 
pality to make capital improvements 
to relieve the plight of some members 
of the community.'' The Condominium 
Act imposes no duty upon a con- 
dominium association to maintain 
habitability of units. Absent such a 
duty, there is no wrong to remedy, as 
between the unit owner and his or 
her condominium association, when 
that association’s members decide 
not to assess themselves to make 
improvements to common elements 
which have proven to be inadequate. 
It follows that courts lack subject 
matter jurisdiction to consider claims 
against condominium associations to 
compel improvements to its common 
elements or to award damages by 
reason of an association’s not having 
made alterations or additions to the 


common elements, even if the lack of 
such improvements leaves an indi- 
vidual unit vulnerable to damage or 
uninhabitable.” 


Let the Political Process Work 
The Condominium Act became law 
in 1963.’ Thirty- to 40-year-old con- 
dominium buildings such as Wetfoot’s 
will inevitably need replacement or 
substantial restoration of essential 
elements of the building. Boards of 
administration are duty bound to 
accomplish such maintenance.’ Re- 
placement and restoration projects 
typically require special assessments, 
except in the few instances where 
adequate reserves have been estab- 
lished. Condominium communities 
become sharply divided and often 
dysfunctional when confronted with 
a combination of large special assess- 
ments and the physical disruption 
associated with the construction activ- 
ity.*”. Another likely problem of older 
condominium communities will be 
functional obsolescence of the common 
elements — the community will lose 
its appeal despite adequate mainte- 
nance. Such obsolescence will neces- 


sitate decisions within the community 
as to whether to assess themselves to 
upgrade the condominium property 
in order to maintain its value. At 
some point in its existence, nearly 
every condominium community, un- 
less destroyed by disaster, will have 
to weigh competing courses of action 
— implementation of substantial 
improvements to the common ele- 
ments so as to preserve a community 
of unit owners who are willing to and 
financially capable of maintaining the 
community; or a course of progressive 
obsolescence and social deterioration 
leading to abandonment of the struc- 
ture and ultimately, termination of 
the condominium.” These difficult 
decisions are political decisions to be 
made by the affected condominium 
community. The Condominium Act 
specifies no role for the courts in their 
resolution other than when vacancies 
in an association’s board preclude a 
quorum,” after a natural disaster 
when the association board cannot 
or will not function," or if substantial 
damage to or destruction of the condo- 
minium property remains uncorrected 
after a reasonable time.*” 

Consider the possible consequences 
of a judicial mandate that condo- 
minium associations must improve 
the common elements if necessary 
to preserve habitability of individual 
units. Using the situation at Wetfoot 
as an example, the improvements 
required to ensure the ground floor 
units are not flooded might require a 
periodical special assessment of such 
magnitude that it would exceed many 
unit owners’ equity in their units. 
Those unit owners would be likely to 
abandon their units to foreclosure. 
The association may not collect main- 
tenance fees or special assessments 
due for those units for many months, if 
not years. The burden on more solvent 
unit owners would increase; likely 
some of them would sell out cheaply 
to less solvent buyers. The resulting 
owner group may lack the capability 
of funding the routine maintenance 
needs of aging common elements and 
the certain future special assessments 
to replace or restore portions of the 
common elements. A well-intentioned 
court seeking to alleviate the hardship 
of one unit owner could inadvertently 
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accelerate the collapse of a condo- 
minium community. The aphorism 
“hard cases make bad law” would be 
demonstrated by such a sequence of 
events. 


Relief for Unit Owners Whose 
Units Are Uninhabitable 

The Florida Legislature could pro- 
vide some form of relief to remote*’ 
purchasers of residential condo- 
minium units whose units are not 
habitable due to inherent, as opposed 
to maintenance-related, defects in the 
common elements. One such form of 
relief would be a provision compelling 
the association to purchase, at fair 
market value determined without 
reference to the lack of habitability 
caused by the inherent defect, any 
unit which remains uninhabitable for 
a specified time period. Such remedial 
legislation may require inclusion of 
the sanction of termination of the 
condominium for failure to complete 
a compulsory purchase; otherwise a 
recalcitrant association might seek to 
avoid its purchase obligation through 
bankruptcy proceedings.”! 

This proposed right of the owner 
of an uninhabitable unit to “put” the 
unit to the association, cash out his or 
her equity, and acquire another home 
shifts the risk of inherent defects in 
the condominium property to all the 
unit owners. This statutory remedy 
would, in the case of Wetfoot, reduce 
the emotional pressure on a judge 
who would find it hard to rule that an 
82-year-old disabled veteran should 
remain homeless; however, it is not 
a perfect, consequence-free solution. 
The burden upon the 24 unit owners 
at Wetfoot who would have to fund 
the association’s purchase of the four 
ground floor units while concurrently 
funding the balcony restoration proj- 
ect may lead to economic collapse of 
the community and the displacement 
of many, if not all, of its residents. 


Conclusion 

If Wetfoot’s case reaches the Florida 
Supreme Court, that court would like- 
ly rule that Wetfoot’s board, through 
invocation of the association’s statu- 
tory duty to maintain the common 
elements, cannot lawfully circumvent 
the statutory right accorded the unit 
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owners to disapprove material altera- 
tions or substantial additions to the 
common elements. Presently, Florida’s 
district courts of appeal are in conflict 
on this issue.” 

Neither the Condominium Act nor 
any appellate level case in Florida 
imposes a duty upon condominium 
associations to improve the common 
elements from their original design 
and quality if necessary to main- 
tain the habitability of individual 
units. Judicial legislation of such a 
duty would displace the community 
political process mandated by the 
Condominium Act. Absent a superior 
constitutional or statutory right, or 
duty to be sustained, judicial interven- 
tion to compel improvements to the 
common elements would be improper 
and in excess of the jurisdiction of the 
court. 

The legislature should consider 
amending the Condominium Act so as 
to require an association to purchase a 
unit which is uninhabitable by reason 
of inherent defects in the common 
elements. Such a statutory remedy 
would reduce the possibility of a court, 
confronted with a homeless unit 
owner, fashioning a remedy which 
would create statewide uncertainty 
with respect to the clearly articulated 
rights and duties of condominium as- 
sociations and unit owners provided 
by the Condominium Act.U 
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Academy and his J.D. from the University 
of Florida College of Law. He is experienced 
in condominium litigation, representa- 
tion of associations and contractors in 
construction claims, and claims against 
associations relating to inadequate com- 
mon elements. 

This column is submitted on behalf of 
the Real Property, Probate and Trust Law 
Section, Rohan Kelley, chair, and Richard 
R. Gans and William P. Sklar, editors. 
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FAMILY LAW 


by Jeffrey A. Baskies 


Every Divorcing Client Needs Estate Planning 


state planners should be 

working more with family 

lawyers, and not just be- 

cause family lawyers are 
great people. The primary reason 
is that every single divorcing cli- 
ent of family lawyers needs estate 
planning! 

Indeed, all family lawyers should 
advise their clients to see a com- 
petent estate planner as soon as 
possible after the initial divorce 
consultation. I would meet during 
the initial consultation, if they’d 
invite me. Yet, it seems not enough 
divorcing clients are seeing estate 
planners; thus, I believe more work 
needs to be done to alert divorcing 
clients — and their family lawyers 
— of this need. As a result, and since 
Florida’s elective share laws have 
changed significantly these past few 
years (particularly with a complete 
overhaul effective October 2001), it 
is time to revisit this issue of estate 
planning for divorcing clients. 

With this article, I hope to con- 
vince divorce lawyers that they 
should recommend that all their di- 
vorcing clients see estate planners, 
and I hope to foster more interaction 
between divorce lawyers and estate 
planning lawyers. For example, 
when major changes in probate law 
occur (like the complete overhaul of 
the elective share statute), estate 
planners and family lawyers need to 
work together to be sure the impact 
is understood by clients. 

In addition, from a malpractice 
protection standpoint, it seems 
prudent for every divorce lawyer to 
advise all clients to review his or 
her estate plan. Should a client die 


during a pending divorce without 
having done so (and should their 
estate plan wind up leaving their 
entire estate to their now estranged, 
but not finally divorced spouse), the 
clients’ family members might won- 
der why plans were not amended. 

For the purposes of this article, 
I will assume the client (herein 
referred to as the “client spouse” 
and referred to in the feminine) has 
already met with a divorce attorney 
and has already or is about to file 
for dissolution against her husband 
(herein referred to as the “divorcing 
spouse” and referred to in the male). 
This article is intended to shed light 
on why the next step — step two in 
the process — should be strongly 
urging the client spouse to spend at 
least an hour with an estate plan- 
ning attorney. 


Clients with no Existing 
Planning Documents 

Why should divorce proceedings 
automatically lead to estate plan- 
ning? There are several fundamen- 
tal reasons. 

Those clients who have no exist- 
ing formal estate planning docu- 
ments need to be introduced to an 
estate planning attorney who can 
advise them what will happen with 
their assets upon their death (dur- 
ing the pendency of the divorce), if 
no further planning is done. At a 
minimum, such clients should learn 
1) the laws governing nontestamen- 
tary transfers (i.e. joint assets and 
assets with beneficiary designa- 
tions) and 2) the laws of intestate 
succession. 

Under Florida law, a surviving 
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spouse is entitled to his intestate 
share (maybe 100 percent) of the 
estate and his interests in nontes- 
tamentary transfers (e.g., via joint 
ownership or beneficiary designa- 
tion) unless a final decree of divorce 
has been entered. In Florida, it is 
the entry of a final decree — not the 
filing of a petition for dissolution 
— that causes the divorcing spouse 
to be considered predeceased both 
for purposes of the intestacy stat- 
ute and for many nontestamentary 
assets. Thus, the filing of a divorce 
action — whether it is filed by 
the client spouse or her divorcing 
spouse — does not cause the divorc- 
ing spouse to forfeit his intestate 
share or his rights to inherit nontes- 
tamentary assets. All of this needs 
to be considered and addressed by 
our clients in the divorce process. 
When a client dies owning indi- 
vidually titled assets and no will, 
Florida law provides a statutory 
scheme for disposition. For example, 
if the client spouse is still married 
and has no children, then the di- 
vorcing spouse receives 100 percent 
of the client spouse’s assets — no 
matter how advanced or acrimoni- 
ous the divorce proceeding may be. 
Under F.S. §732.102, if there are 
children of the same marriage and 
the deceased spouse had no other 
descendants, then Florida law pro- 
vides to the surviving spouse the 
first $60,000 plus one-half of the bal- 
ance of the estate. If there are any 
surviving lineal descendants who 
are not descendants of the surviving 
spouse, then the share of the surviv- 
ing spouse is one-half of the estate. 
But, the laws of intestate succession 
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only apply if the client spouse has no 
will, or if the will was made before 
the marriage and wasn’t updated 
during the marriage (that’s called 
a pretermitted spouse share, FS. 
§732.301). Thus, these rules are very 
easily circumvented by meeting an 
estate planner and creating a will. 
The ease with which these rights 
may be overcome highlights why it 
is essential for the client spouse to 
immediately meet an estate plan- 
ner. 

While the estate planner and the 
client spouse are considering a will, 
they also must review the asset 
ownership. Thus, it is very helpful if 
the client spouse comes to the meet- 
ing with an inventory of her assets 
and how they are titled. If assets 
are jointly titled, then there may 
need to be an accommodation before 
the joint tenancy can be severed. 
Clients should not single-handedly 
attempt to change title in this case. 
Instead, the estate planners should 
advise the clients to discuss the joint 
assets with their family attorneys 
and consider if accommodations 
can be reached. If not, then the cli- 
ent spouse must be apprised that 
death prior to resolution of the case 
may result in the divorcing spouse 
receiving those assets. 

The client spouse must also consid- 
er all assets owned with beneficiary 
designations. Certain assets cannot 
be changed without the divorcing 
spouse’s consent (e.g., qualified pen- 
sion plan benefits). Other assets can 
be quickly and easily changed. Ben- 
eficiary designations on IRAs and/or 
life insurance policies, for example, 
are easy to alter and the custodian 
of the IRA or the insurance carrier 
can provide standardized forms for 
clients to use. 

In almost all cases, a client spouse 
involved in a divorce proceeding will 
wish to change these beneficiary 
designations. It is rare and unusual 
for a client spouse who addresses her 
estate planning with an attorney to 
reply that she wishes all her assets 
to pass to her divorcing spouse. 


Clients with Existing Estate 
Planning Documents 
As a result of the pending divorce, 


it seems likely that the mutual goals 
and aspirations of the client spouse 
and the divorcing spouse have been 
altered. Those mutual goals may 
have been expressed in prior estate 
planning and such reciprocal estate 
plans likely need to be revised. 

During happier times in their 
marriages, many client spouses 
created estate planning documents 
(wills or revocable trusts) leaving 
everything to their spouses. Such 
“sweetheart” or “I love you” wills 
or revocable trusts undoubtedly 
expressed the client spouse’s intent 
at that time; however, assuredly, the 
client spouse’s attitudes changed 
once the divorce began. If the client 
spouse does not want to spend the 
rest of her life with the divorcing 
spouse, it is unlikely she intends to 
leave all of her assets to him if she 
dies. Yet, unless she sees her estate 
planning attorney, that may well be 
what happens. 

Therefore, it is imperative for the 
divorcing spouse to provide copies of 
any existing estate planning docu- 
ments (wills and trusts — revocable 
or irrevocable), plus an accurate 
inventory of assets to a competent 
estate planner. The estate planning 
attorney can then properly advise 
how her assets will pass on her 
death. Assuming the client spouse 
has new estate planning goals and 
intentions, the client spouse and 
the estate planning attorney should 
address how to best achieve those 
intentions. Most likely the client 
spouse will need new estate plan- 
ning documents entirely. Neverthe- 
less, the process must be initiated, 
and the client spouse must begin to 
examine the consequences of her 
current estate plan. 


Enhanced (Augmented) 
Elective Share Rights 

While a client spouse may wish 
to completely disinherit a divorcing 
spouse, in some cases that goal is 
unattainable. Under F‘S. §§732.201- 
732.2155, a surviving spouse has a 
right to elect to take 30 percent of 
the augmented estate of the first 
spouse to die, even if the surviv- 
ing spouse is intentionally omitted 
from the estate plan and a divorce 


is pending. This must be considered 
and addressed. 

In 2001, the Florida elective share 
statute was modified to extend 
beyond the probate assets and to 
include nonprobate assets (includ- 
ing assets in revocable trusts, joint 
assets, life insurance, etc.). This is 
called the augmented estate. As a 
result, it is no longer easy to disen- 
franchise a spouse’s elective share. 

However, that doesn’t mean there 
is no planning to consider. For in- 
stance, the elective share can be 
satisfied with a disposition outright 
or in trust. Some types of trusts (just 
paying income) count toward the 
elective share at the rate of 50 per- 
cent of the value of the trust assets, 
while other trusts (powers beyond 
just income — including principal 
dispositions, powers of appointment, 
etc.) may count up to 80 percent 
or 100 percent of the value of the 
trust assets. So our client spouses 
involved in divorces may prefer to 
leave the minimum necessary in a 
trust for the divorcing spouse, with 
the children, for example, being the 
ultimate beneficiaries on the divorc- 
ing spouse’s death. Such a plan may 
be preferable to completely disin- 
heriting the divorcing spouse only 
to permit him to take outright 30 
percent of the client spouse’s estate 
via the elective share. Moreover, the 
plan can be drafted so that once the 
divorce is final, this provision is 
automatically eliminated. 

Because a client spouse’s desire 
to minimize her divorcing spouse’s 
access to her assets in the event of 
death may be a paramount concern, 
it must be addressed as soon as 
possible. Again, if the client spouse 
is not introduced to the estate 
planner at the very outset of the 
divorce proceeding, very undesir- 
able consequences could ensue upon 
the client spouse’s untimely death 
prior to the entry of a final order or 
decree of divorce. To the best of my 
knowledge, there are no decisions in 
Florida saying a spouse in a divorce 
cannot change her will or re-order 
her affairs in such a manner as to 
minimize her divorcing spouse’s 
post-death rights. As long as such 
planning does not hinder or delay 
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the divorcing spouse’s rights to such 
property in the divorce proceeding, 
such planning should be permis- 
sible. 


Guardianships and Trusts for 
Children 

For a myriad of reasons, many 
client spouses are distrustful of 
their divorcing spouses, and most 
would do virtually anything for 
their children. That is yet another 
reason why any divorcing spouse 
with minor children must revise her 
estate plan (or create one). Some 
client spouses have fears as to the 
divorcing spouse’s competency to 
care for the children. In some cases, 
caring for the children is not the 
concern, but caring for the client 
spouse’s money is. 

To some degree, the estate plan- 
ner’s ability to help in this arena is 
limited. In many cases, custody is 
awarded jointly. In those cases, if 
the client spouse dies, the divorc- 
ing spouse will undoubtedly be the 
guardian of the children. In other 
cases, even if custody is not joint, the 
presumption in favor of appointing 
a natural parent as guardian is so 
overwhelming that, again, a client 
spouse should be advised that the 
divorcing spouse will likely be the 
children’s guardian no matter what 
the estate planner attempts to do. 
Moreover, in my experience, many 
client spouses are comfortable and 
satisfied with that being the case. 
Oftentimes, the client spouse wants 
the children to be with their father 
if she dies. However, our clients still 
need to name alternate guardians of 
the person for their children. What if 
the client spouse and her divorcing 
spouse die simultaneously? What 
if the father predeceases, fails, or 
declines to serve? What if he is ineli- 
gible to serve (past history of abuse 
or criminal record)? In all of these 
examples, the client spouse should 
have a guardian appointed in her 
will to show her intent in case the 
other natural parent is not serving 
for any reason. 

Regarding her property, however, 
most client spouses have very dif- 
ferent feelings. They may be com- 
fortable with the father caring for 


their children as their guardian of 
the person, but they rarely want 
the divorcing spouse to have control 
over their money once they die. For 
many client spouses, it is equally 
bad to leave the divorcing spouse in 
control of the money as it would be 
to leave the money outright to him. 
For that reason, our clients should 
consider creating trusts for the 
children and nominating trustees 
— and successor trustees. 

If the fear of having a former 
spouse manage the children’s money 
is not significant enough to compel 
the client spouse to create trusts for 
her children in her new (or revised) 
estate planning documents, then 
the ability to avoid a guardianship 
should be irresistible. Without 
trusts, any money left to the chil- 
dren winds up in a court-directed 
guardianship. Guardianships are 
costly and time consuming. More- 
over, a judge — who the client has 
never met (and who usually never 
meets the children) — becomes the 
arbiter of how the client’s money 
will be spent for her children. When 
this situation is explained, most 
clients say: “No thank you!” 

Furthermore, guardianships 
terminate (in Florida) at the age of 
18. Should any child receive a large 
sum of money outright at the age of 
18? What will the child do with the 
money? Buy a fast car and hopefully 
not wrap it around a tree, right? 
Thus, trusts for the children should 
be established to protect the money 
from the divorcing spouse, to protect 
it from guardianship proceedings, 
and also to protect it from the chil- 
dren themselves. 


First Estate Planning 
Experiences 

Sometimes divorce brings wealth 
to clients who lack experience 
managing it. A divorcing spouse 
may have controlled the finances 
exclusively in the past. Therefore, 
it will be important for the client 
spouse to meet the types of profes- 
sionals who can help her plan her 
estate. Her old estate planning may 
be inadequate to cope with her new 
wealth. For example, she may now 
need to address estate tax consider- 
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ations. Or she may need to consider 
life insurance. 

Moreover, the client spouse may 
not have experience managing 
investments and may first come in 
contact with investment advisers. 
As a result of the pending divorce, 
it may be appropriate for the client 
spouse to begin the process of estate 
planning and wealth management 
for the first time. In many cases, 
the family lawyer, working hand 
in hand with an estate planning 
lawyer, can help comfort the client 
spouse and ease her into her asset 
management responsibilities. As a 
result of their probate and estate 
planning practices, estate planning 
attorneys are very experienced with 
and attuned to the issues of manag- 
ing new wealth. 


Conclusion 

As addressed herein, there are 
many compelling reasons every 
divorcing client needs estate plan- 
ning. Clients involved in a divorce 
need to consider and address their 
changed circumstances and their 
changed estate planning objectives. 
Any lawyer representing a client in 
a divorce should advise the client 
to see a qualified estate planning 
attorney. Indeed, no divorcing client 
should ignore the complicated legal 
issues relating to estate planning 
that are made acute by the initia- 
tion of the divorce proceedings. For 
all of these reasons, estate planning 
should be a top concern for divorce 
lawyers and should be addressed 
immediately with their clients. 0 


Jeffrey A. Baskies is a partner 
with Ruden McClosky in Ft. Lauderdale 
where he counsels clients on charitable 
giving, insurance planning, prenuptial 
and postnuptial planning, and probate, 
trust and guardianship administration 
and litigation, including beneficiary rep- 
resentation cases, will and trust contests, 
and fiduciary litigation. He received his 
B.A. from Trinity College and his J.D. 
from Harvard Law School and is board 
certified by The Florida Bar in wills, 
trusts, and estates law. 

This column is submitted on behalf 
of the Family Law Section, Thomas J. 
Sasser, chair, and Susan W. Savard and 
Jeff Weissman, editors. 
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TRIAL LAWYERS FORUM 


by David Theodore Tirella 


Winning Strategies: 


The Four Ps of Expert Witness Selection 


hen any budding 

law school graduate 

embarks on his ca- 

reer, little is inher- 
ently known about the importance 
of expert witness selection. The 
dominant trend in law schools is 
to not commit academic resources 
to educating future trial lawyers 
about the process of hiring top-qual- 
ity expert witnesses. Young trial 
lawyers, if fortunate, learn how to 
find, interview, and ultimately hire 
expert witnesses from senior associ- 
ates or mentoring partners. Almost 
everyone else learns the craft of 
expert witness selection by direct 
experience. 

Selecting the best possible expert 
witness is especially important 
in today’s legal climate. A good 
expert can help build your case, 
but a great expert witness can 
also substantially undermine your 
opponent’s case. Each party seeks 
to assemble its best team of expert 
witnesses to help educate the jury 
and then convince the jury of its 
position, all the time knowing that 
each individual expert will engage 
opposing counsel and the opposing 
party’s corresponding expert. Judge 
Blue stated in Centas vs. Naples 
Community Hospital, 689 So.2d 302 
(Fla. 2d DCA 1997): Even if expert 
testimony is cumulative, excluding 
such testimony is harmful because 
a medical malpractice case is always 
necessarily a battle of expert wit- 
nesses. 

In this age of the “battle of the 
experts,” selecting the best expert for 
the battle to come is a critical task of 
a trial lawyer. 


Types of Experts 

The type of expert witness to call is 
limited only by the imagination of the 
lawyer. The following list of categories 
is but a small fraction of the hundreds 
of different types of useful experts: 

© Medical Experts — Adult urolo- 
gist; pediatric urologist; floor nurse; 
nurse supervisor; operating room tech; 
wound care nurse; operating room 
circulation nurse; critical care nurse; 
nutrition; environmental medicine; 
pediatrics; physical therapy; plastic 
reconstruction surgery; psychiatry; 
medical toxicology; pulmonary medi- 
cine; radiology; cardiology; pathology; 
oncology; hematology; neurology; criti- 
cal care; emergency medicine; man- 
aged care; geriatrics; neuropsychology; 
family medicine; internal medicine; 
DNA; genetics; infectious diseases; os- 
teopathic medicine; podiatry; surgery; 
pharmacology; ophthalmology; pain 
management; bullying; ear, nose, and 
throat; vocational rehabilitation; sex 
therapy; death and grieving; dermatol- 
ogy. 

© Criminal Experts — Police; se- 
curity guards; handwriting; law 
enforcement policy and procedures; 
polygraph; hair/fibers; toxicology; 
medical examiner; serology; speed; 
DUI; human factors; accident recon- 
struction. 

¢ Business Experts — Banking; 
accounting; economist; marketing; 
small business; e-commerce; credit 
cards; insurance; real estate; consumer 
fraud; entrepreneurship; business 
management. 

e Engineering Experts — Chemi- 
cal; electrical; mechanical; computer; 
aviation; systems; fluids; failure 
analysis; vibration; flight; ball bear- 


ings; wheelchairs; warranty; product 
recalls; warnings; auto accident re- 
construction. 

Some experts are retained to help 
prepare a case before a lawsuit is 
filed, others are only hired to educate 
the jury about a specific issue, and 
some are hired to give opinions on li- 
ability, causation and damages. Over 
the years, extensive research has been 
written in the area of expert witness 
testimony, but little has been written 
about the practical aspects of selecting 
such witnesses in the first place. 


A Four “P” Expert 

After years of locating, interviewing, 
and personally hiring hundreds of 
authoritative expert witnesses, I now 
believe the process of selecting experts 
can be narrowed down to four simple 
questions. If all four questions can be 
answered in the affirmative, then the 
type of quality witness that will help 
advance any litigation case has been 
found. I refer to this type of exceptional 
expert witness as a “four P expert.” A 
“four P expert” is a person who has the 
following qualifications: The witness 
is a practitioner in his or her field of 
study; the witness is a professor in his 
or her field of study; the witness has 
published peer review articles, text- 
books, or guidelines in his or her field 
of study; the witness presents well in 
front of a jury. 


Practitioner — One Who 
Practices an Occupation, 
Profession, or Technique 

The first “P” of a “four P expert” 
stands for practitioner. Dictionary. 
com defines a practitioner as “one 
who practices something, especially an 
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occupation, profession, or technique.” 
Practitioners are engineers, techni- 
cians, physicians, surgeons, dentists, 
scientists, counselors, and hundreds 
of other jobs. Expert witnesses who 
possess practitioner experience have 
an advantage in testifying before a 
jury because they routinely perform 
the very procedure or practice that is 
being questioned in the litigation. A 
practitioner expert witness can look 
the jurors in the eye and confidently 
assure them that his or her opinions 
are correct. This confidence stems from 
the fact that the practitioner expert 
successfully performs the questioned 
procedure on a regular basis. An expert 
witness who has little or no hands-on 
experience can be vulnerable to cross 
examination, even if the expert has 
an impressive curriculum vitae. An 
expert witness with practitioner ex- 
perience, on the other hand, can quiet 
critics, whether they are judge, jury, or 
opposing counsel contending that the 
expert is merely restating opinions 
he has only read about. Quite simply, 
there is no substitute for doing. 


Published — One Who Has 
Been Published in Periodicals 
or Books 

The second “P” of a “four P expert” 
stands for published. An expert who 
has published peer review professional 
journal articles, chapters in texts, 
or books will have a strong working 
knowledge of all published opinions 
and counter opinions on the area in 
question. A published expert witness 
can explain to a jury how his or her 
opinions agree or disagree with other 
national published experts. An expert 
witness who has published in peer 
review publications gets the benefit of 
the jury’s understanding that her re- 
search and opinions have been deemed 
worthy to publish for all the world to 
see. In short, this kind of witness has 
authority and veracity. 


Professor — a Teacher or 
Instructor 

The third “P” of a “four P expert” 
stands for professor. An expert witness 
with teaching experience, especially in 
the area in question, is a tremendous 
advantage. Virtually every civil law 
suit needs such a teaching witness 
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to help explain the issues of liability, 
causation, and damages to the jury. 
Further, such a witness will be able 
to explain these issues and opinions 
in a clear and concise manner that is 
ideally suited for a courtroom presen- 
tation. Not all expert witnesses have 
such teaching experience, and hence 
may not be ideal for creating a teach- 
ing environment for the jury. Who is 
better qualified to teach a jury, than a 
quality teacher? 


Presentation — a Lecture or 
Speech Set Forth for an Audience 

The fourth “P” of a “four P expert” 
stands for presentation. Research 
tells us that for many individuals, the 
messenger is just as important as the 
message. If this research is accurate, 
then trial lawyers must be sensitive to 
what their expert witnesses look and 
sound like in hope of having a messen- 
ger to which the jury can easily relate. 
Credibility and personal likeability are 
intertwined with actual content of the 
message. If time is not an issue in the 
case, then a personal visit to any new 
potential expert witness is well worth 
the time and effort in order to ascertain 
how the expert presents. If time is 
short, then a current photograph and 
a curriculum vitae for your analysis 
before retaining an expert witness can 
be very helpful. Having a one-on-one 
meeting with the potential expert wit- 
ness can help to resolve any potential 
issues that a jury might have with the 
witness. As we know, a picture is worth 
a thousand words. 


Additional Support Indicating 
Need of Expertise 

F.S. §766.102(5), titled “Medical 
negligence; expert,” provides ad- 
ditional support to the premise of 
application of the four Ps to expert 
witness selection. This section sets 
out the required qualifications for 
potential medical expert witnesses 
and touches on three of the four Ps: 
practitioner, professor, and research/ 
publication. The statute provides: 
(5) A person may not give expert testimony 
concerning the prevailing professional 
standard unless that person is a licensed 
health care provider and meets the follow- 
ing criteria: 

(a) If the health care provider against 


whom or on whose behalf the testimony 
is offered is a specialist, the expert wit- 


ness must: 

1. Specialize in the same specialty as 
the health care provider against whom 
or on whose behalf the testimony is of- 
fered; or specialize in a similar specialty 
that includes the evaluation, diagnosis, or 
treatment of the medical condition that 
is the subject of the claim and have prior 
experience treating similar patients; and 

2. Have devoted professional time dur- 
ing the 3 years immediately preceding the 
date of the occurrence that is the basis for 
the action to: 

a. The active clinical practice of, or con- 
sulting with respect to, the same or similar 
specialty that includes the evaluation, 
diagnosis, and treatment of the medical 
condition that is the claim and have prior 
experience treating similar patients; 

b. Instruction of students in an accred- 
ited health professional school or accredited 
clinical research program in the same or 
similar specialty; or 

c. A clinical research program that is 
affiliated with an accredited health pro- 
fessional school or accredited residency or 
clinical research program in the same or 
similar specialty. 


Conclusion 

The selection of a superior expert 
witness is both an art and a science. 
It is partly systematic and analytical, 
yet also intuitive. In today’s climate 
of tort reform, the rapidly increasing 
cost of litigation and potential liability 
for hiring questionable experts should 
motivate every trial lawyer to take an 
active role in locating, interviewing, 
and hiring expert witnesses for any 
type of case. The adage that practice 
makes perfect is certainly true in the 
selection of employing expert wit- 
nesses. Spending time with candidate 
experts, whether or not they are ulti- 
mately selected, is time well spent for 
the purposes of defining and refining 
your case. The major point here is to 
learn about the positive and negative 
factors of your case by and through 
expert witnesses as early as possible. 
By following the four Ps, trial attor- 
neys have a method with which they 
can select the best possible expert 
witnesses with confidence. O 


David Theodore Tirella is a senior 
attorney with Cohen, Jayson & Foster in 
Tampa. His practice includes medical mal- 
practice, toxic tort, and personal injury. He 
received his J.D. from Cumberland School 
of Law. He thanks Jeff York and Denise 
Card, CP, for their editing assistance with 
this article. 

This column is submitted on behalf of 
the Trial Lawyers Section, Bradley E. Pow- 
ers, chair, and D. Matthew Allen, editor. 
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The Florida Bar Journal 
Legal Articles 


The Editorial Board encourages your submission for publication 
consideration. Below are guidelines for preparing your manuscript. 


The primary purpose of articles and columns is to educate or inform the reader on 
issues of substantive law and practical concern to lawyers. Analysis, opinion, and criti- 
cism of the present state of the law also are encouraged and should be clearly identified 
by sufficient legal authority on all sides of an issue to enable the reader to assess the 
validity of the opinion. When criticism is voiced, suggestions for reform should also be 
included. Criticism should be directed to issues only. 


Articles submitted for possible publication should be typed on 8 & 1/2 by 11 inch pa- 
per, double-spaced with one-inch margins. Only completed articles will be considered. 
Citations should be consistent with the Uniform System of Citation. Endnotes must be 
concise and placed at the end of the article. Excessive endnotes are discouraged. 


Lead articles may not be longer than 18 pages, including endnotes, and will be reviewed 
by members of The Florida Bar Journal Editorial Board. The board, which is composed 
of lawyers practicing various areas of law, has discretion over the acceptability of legal 
articles and prefers not to review articles submitted simultaneously to other publications 
and requests notification from the author that the article or any version of it has ever been 
published or is pending publication in another periodical. Review is usually completed 
in six weeks. 


Columns may be submitted directly to section column editors. Length of columns is 12 
pages including endnotes. 


Unsolicited manuscripts are invited and may be submitted to: 
Editor 
The Florida Bar Journal 
651 E. Jefferson St. 
Tallahassee, FL 32399-2300 
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Services 


Attorney Discipline 


@ Allen S. Katz, Esq., former Chair, Florida 
Bar Ethics Grievance Committee and State 
prosecutor, concentrates on representation of 
attorneys before Florida Bar Grievance Com- 
mittees, Referees and the Florida Supreme 
Court. Mr. Katz has vast experience in de- 
fending attorneys and other professionals in 
administrative, civil, or criminal proceedings. 
Referring attorneys are gladly paid in accor- 
dance with Florida Bar rules. Law Offices of 
Allen S. Katz, P.A., 1200 Brickell Avenue, 
Suite 1620, Miami, Florida 33131; Tel: (305) 
379-5554, Fax: (305) 379-4548. 


Attorney Referral Services 


& A-A-A Attorney Referral Service ~ 
Every month over 13,000 people Call seeking 
a Lawyer due to our Innovative Marketing 
Strategies. Call today - Is your phone ring- 
ing like it used to? 

1-800-733-5342; 1-888-669-4345 


Automotive Forensic Services 


@ Accident Investigation, Injury, Death, 
Property Damage, Defect, Negligence, Fire, 
Fraud, Bad Faith, Faulty Repair. State/Na- 
tionwide,* Salvatore R. Raimondi, Sr., (561) 
832-6022, Web site: www.AAFSA.com; 
E-mail: RSRAIMONDI@AAFSA.COM. 


is Allen S. Katz, Esq., former State 
prosecutor and Chair, Florida Bar Ethics 
Grievance Committee, concentrates on 
representing those accused of criminal law 
violations in both Florida and federal Courts. 
Mr. Katz is available to act as co-counsel in 
cases throughout the State of Florida, and 
gladly pays referring attorneys in accordance 
with Florida Bar rules. Law Offices of Allen 
S. Katz, P.A., 1200 Brickell Avenue, Suite 
1620, Miami, Florida 33131; Tel: (305) 379- 
5554, Fax: (305) 379-4548 


Expert Witnesses 


Handwriting 


= American Document Examiners, Rita 
Lord: 1208 Marine Way, Suite 303 North 
Palm Beach, Fl 33408. Court qualified expert 
witness in Federal, Circuit, Probate, District 
Courts and arbitration cases throughout the 
U.S. Phone(561)622-6310; 

www.americandocumentexaminers.com. 


@ Forensic Document Examiner/Hand- 
writing Expert: Don Quinn, 101 Century 
21 Drive, Suite 123, Jacksonville, FL 32216, 
(904) 721-3434. Thirty years experience 
in Federal and State Crime Laboratories. 
Qualified in Federal and State courts. Retired 
FDLE Document Examiner. 


@ Certified Forensic Document Exam- 
iner, Thomas Vastrick, 380 S. State Road 
434,Suite 1004-132, Altamonte Springs, FL 
32714. (800) 544-6004. Formerly with U.S. 
Postal Inspection Service Crime Lab. Over 
29 yrs. Experience. ABFDE Certified (former 
Board Director.) Court qualified throughout 
southeast. 


Land Use & Zoning 


@ Lester L. Solin, J., FAICP, MCP, MBA, 
Fellow, Past Commissioner, Am. Inst. of Certi- 
fied Planners (AICP). 35+ years Experience in 
testimony regarding Land Use, Comprehen- 
sive Plans, Land Development Codes, Site 
Plans, & Compatibility, Consistency & Com- 
pliance. Solin and Associates, Inc.; (407) 
682-7200; (407) 252-7200 cell; saiplans@ 
aol.com: www.solinplanning.com. 


Law Enforcement 
& Security 


@ Lou Guasto Law Enforcement & Se- 
curity Expert Witness. Retired Police Chief 
with twenty-six years of Law Enforcement 
experience. F. B.|. Academy graduate. Former 
University Criminal Justice Instructor. (954) 
434-0413. 


Medical 


@ Physicians For Quality: Credible medi- 
cal experts. Since 1986. We have Florida 
physicians who have agreed to review your 
malpractice case, and if it has merit, testify for 
you. Plaintiff or Defense. 1-800-284-3627. 
Visitus at www.pfq.com. 


Mining Engineering 


@ Mining Engineering Experts: Extensive 
expert witness experience, all types mining: 
accidents, injuries, wrongful death, construc- 
tion, trucking/rail, disputes, product liability, 
mineral property management, mineral ap- 
praisal for estate & tax 540-989-5727. 


Premises Liability 
& Security 


@ Premises Liability & Security; Police 
Practices & Procedures; Wrongful death. 
William T. Gaut (239) 593-8033. Naples, 
Florida. Visit Web site: www.wtgaut. 
com. 


Real Estate Law 


m@ James L. Mack, Board Certified Real 
Estate Lawyer with 55 years of practice in 
Florida exclusively in the area of real estate 
law, “AV” rated, Chair of Dade County Bar 
Ass’n Real Property Committee 1995-2004, 
is available to act as expert witness or con- 
sultant in real property litigation in all Florida 
counties. 20185 East Country Club Drive, 
#607, Miami 33180, (305) 933-2266, fax 
(305) 682-1533. 


Securities Law 


@ Donald A. Rett, with nearly 35 years of 
practice in Florida, is an expert witness and 
consultant in securities law issues. Mr. Rett is 
the only member of The Florida Bar to serve 
as both a Securities and Exchange Commis- 
sion (“SEC”) attorney and the Director of the 
Florida Division of Securities. Published. “AV” 
Rated. For more information or assistance, 
contact Mr. Rett at (850) 298-4454 (800-342- 
2727 FL) or visit www.donrett.com. 


Professional Liability/ 
Malpractice Insurance 


@ Attorneys First Insurance, specializ- 
ing in legal malpractice/professional liability. 
We welcome phone quotes. Sam Cchen, 
2623 McCormick Dr., Suite 105, Clearwa- 
ter, FL 33759, (727) 799-4321, Fax: (727) 
499-6829; e-mail: ATTORNEYSFIRST @ 
AOL.COM. 


Stockbroker Fraud 
Mismanagement 


@ Call us to talk over remedies available 
to your clients who have securities account 
losses. Referral or co-counsel; expert wit- 
ness affiliations. David McGee and Peter J. 
Mougey, Beggs & Lane, Pensacola, (850) 
432-2451. 


Stockbroker Misconduct 


@ Darren C. Bium, Esq., concentrates on 
recovering investors’ losses caused by stock 
and commodity broker misconduct. Mr. Blum 
has vast experience within the securities in- 
dustry, as a former licensed broker; former 
associate of a large New York law firm that 
defended many brokers and brokerage firms; 
former intern for the NASD Arbitration Depart- 
ment; a published author and coauthor of se- 
curities arbitration articles; and an approved 
Arbitrator for the NASD and NFA. Referring 
attorneys are gladly paid in accordance with 
Florida Bar rules. Blum & Silver, LLP, 12540 
W. Atlantic Bivd., Coral Springs, FL 33071; 
phone (954) 255-8181, fax (954) 255-8175, 
1-877-STOCK-LAW. 


Lawyer Services Rates 


Standard Format — $80 per insertion. 
Minimum of 5 lines. Each additional 
line is $20. Initial ad placement pay- 
able in advance. 5-time insertion, 
$400; 10-time insertion, $750. 


Display Format — 

1 Time 5 Times10 Times 
1/46 pg $300 $250 $200 
1/12 pg $250 $225 $200 
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TRADEMARK If it's a question of 
& COPYRIGHT SEARCHES afety. 


TRADEMARK-Supply word and/or 
design plus goods or services. The answer must be 
SEARCH FEES: Engineering, Safety, and 


Intemet) Security Experts Profe SS n a 


TRADEMARK OFFICE - $135 (All Disciplines) 
STATE TRADEMARK - $140 
EXPANDED COMMON LAW - $165 
DESIGNS - $210 per International class Professional Safety Incorporated 
COPYRIGHT - $180 
PATENT SEARCH - $450 (minimum) 
INTERNATIONAL SEARCHING 
DOCUMENT PREPARATION 
(for attomeys only - applications, Section 8 
& 15, Assignments, renewals.) 
RESEARCH- (SEC - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED- Our services meet 


standards sct for us by a D.C. Court CONTINGENCY CONSTRUCTION CLAIMS 


of Appeals Committee. 


Over 100 years total staff experience - not *Delay Claims *Liens 
connected with the Federal Government. *Contract Disputes «Surety Disputes 


GOVERNMENT LIAISON SERVICES, INC. *Bond Claims Defect Claims 
200 North Glebe Rd., Suite 321 
Arlington, VA 22203 = Experience is the Difference! 
Phone: (703) 524-8200 With more Board Certified Construction Lawyers under one roof 
FAX: (703) 525-8451 than any other law firm in Florida, we’re familiar with the 
Major credit cards accepted. eye ae dynamics of the construction process. We know how to actively 
TOLL FREE: 1-800-642-6564 . : manage claims and disputes and get them resolved in a timely and 
WWW.TRADEMARKINFO.COM cost effective manner. 


DICAL/DENTA 
P = 


AT AFFIDAVI 
in 4 HOURS! 


FREE! HCAI MEDICAL TEAM REVIEW’ neth A Welt 
OF MEDICAL RECORDS! * * 
FREE! WRITTEN REPORT IF CASE HAS | UNITED STATES BANKRUPTCY TRUSTEE 
FREE! ON GOING CONFRENCE TUTORIALS! 
Billions & Billions of dollars have been awarded 
to our clients in 22 years. Over 12,500(+) 
REPEAT Law Firms in 40 states. Preeminent in 
U.S. We have the perspicacity to bring you “up 
to speed” quickly & refine your presentations. 
Our specialty is preparing counselors new to this 
arena. Our Fee $395! No bills, nothing to sign. 


Depo & courtroom questions free. Avoid name 
sellers - they have “plants” infesting their lists! Have you ever wished you could sit down and talk in complete confidence with 


STRONG testimony for Plaintiff & Defense. someone about your law practice—someone whose drinking or drug problem may 
CALL US! have been worse than yours; someone who can tell you what drinking/use of drugs 
Health Care Auditors, Inc. did to his or her practice, family, and health? Or maybe just someone to listen with 
10126 Sorenstam Drive an understanding heart rather than with judgment and condemnation? 
Trinity, Florida 34655 
Toll Free 877-390-HCAI1 Have you ever thought what a relief it would be, without any cost whatsoever, to be 
Facsimile 727-375-7826 able to talk frankly with just such a person—a person who is solving problems just like 
Telephone 727-579-8054 4 
yours and is living happily and usefully? 


Nt 17 


eet Now you can. Call the Florida Lawyers Assistance, Inc., hotline 
at 800/282-8981. 
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Lawyer Services 


Expert Witness Testimony 
For Insurance-Based Litigation 


INSURANCE METRICS CORP. 


Experienced in: 
Agent/Actuarial Malpractice, Surplus Lines 
Bad Faith, Coverage, Applications, Regulation 
Damages, Standards of Care, Reinsurance 
Liability, CGL, WC, Auto, HO, Disability 
Health, Life, Annuities, Ins. Agency Valuations 


cai 961-995-7429 


Full background at: 
www.expertinsurancewitness.com 


Bill Hager, President 


Former Insurance Commissioner 
Former Property Casualty CEO 


CIRCUMVENT THE CAPS ON MEDICAL MALPRACT ICE 
with in-depth medical testimony of physical damages caused by pain. 


Witness, Ltd? 


medical expert testimony in medical malpractice, personal injury & disability claims 


‘Med-Witness provides 
_ quality medical experts in 
field of health care 


(847-673-4422 


DELTA 


Consulting Group, Ine 


Expert Construction Consulting 


Challenging legal issues require seasoned experts. 
e Contract Audits / Fraud Investigations 

e Schedule Delay Analysis 

e Construction Defects Investigations 

e Termination / Bankruptcy / Surety Bond Claims 


Delta Consulting Group is a national firm with an international reach of professionals 
experienced in construction, engineering, forensic accounting, litigation support—expert 
witness, financial, economics, insurance, surety, real estate and dispute resolution. 


Serving all of Florida (850) 932-7365 www.delta-cgi.com 
- Offices Nationwide - 


St. Jude Children’s 
Research Hospital 


ALSAC + Danny Thomas, Founder 


Call now to help. 
1-800-996-4100 
www.stjude.org 


Miller Engineering 
Michigan 


www. millerengineering. com 
e-mail: jmiller@millerengineering.com 

Mechanical Engineering 

Power Tools and Machine Guarding 

Guarding and Entanglement Accidents 

Compliance with OSHA/ANSI/ASTM/UL/NFPA 

Metalworking, Woodworking, Plastic Molding 
Warnings, Labels, Instructions and User Manuals 

Warnings & Instructions Books by Miller & Lehto (4) 

Design of User Manuals & Wamings (ANSI Z535) 

Intemational (ISO) Symbol/Waming Requirements 

Health & Chemical Hazard Wamings 
Consumer Product Safety 

Human Factors and Ergonomics 

Slips, Falls: Premise - Vehicle - Ladder 

Child, Home Appliances, Power Tools & Electrical 
Vehicles: Auto, Truck, Trailer, Boat, Recreational 

Auto Crash Data Retrieval System (Vetronix CDR) 

Roadway/Traffic Accident Reconstruction 

ATV, Jet Ski, Snowmobile, Personal Watercraft 

Seat Belts, Air Bags, Restraint Usage/Wamings 
Chemical, Environmental and Fire 

Fires & Explosions: Vapors/Electrical/Chemical 

OSHA Material Safety Data Sheets (MSDS) 

Chemical Labeling Requirements (ANS! Z129.1) 

Groundwater & Environmental Contamination 

Chemical & Solid Waste Disposal Warnings 
Agricultural and Construction Enaineering 

Construction Trades & Equipment Accidents 

Tractor, Implement, Harvester & Grain Storage 

Chemicals: Pesticides, Herbicides, Fungicides 


James M. Miller, PE, PhD Mark R. Lehto, PhD 
Bradley T. Cook, PE, BSME 
Our 12 other professional staff represent degrees in 
mechanical, agricultural, chemical, human factors, 
ergonomics, packaging, law and psychology. 
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Exactly what you need. Right where you need it. 


Regulations Suite”. Now on Westlaw® 
All state and federal regulations for a topic. All together. 


West's Regulations Suite for employment, insurance and securities is your one-stop source 
for consolidated state and federal regulatory information. Find what you need on a topic 
and complete your regulatory research in one convenient location. Regulations Suite 
eliminates the need to search multiple sources. 


Get the complete picture with state and federal regulations, integrated with state agency 
materials and decisions, statutes and caselaw. Regulations Suite is the comprehensive source 
you've been thirsting for. 


Learn more at west.thomson.com/westlaw/regulationssuite or call 1-800-762-5272 today. 


Westlaw. 
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